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While Board Members may, from time to time, speak about the deliberative 
process generally, it is a long-standing tradition that they do not publically reveal the 
deliberations on any particular case. Whether Republican, Democrat, or Independent, 
Board Members have adhered to these principles because they recognize that the 
Board can function effectively only in an environment where the free flow of ideas is not 
compromised by the fear of public disclosure of private communications. 

The Board remains willing to work with the Committee to accommodate its 
legitimate oversight needs. In that r egard, please feel free to contact Jose Garza, 
Special Counsel for Congressional and Intergovernmental Affairs, at (202) 273-1700, to 
discuss this matter further. 



Sincerely, 




William B Cowen 
Solicitor 



cc: The Honorable George Miller, Ranking Member, 

House Committee on Education and the Workforce 
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The Honorable John Kline, Chairman 
Committee on Education and the Workforce 
House of Representatives 
2181 Rayburn House Office Building 
Washington, DC 20515-6100 

Dear Chairman Kline; 

I write in response to your November 18, 2011 letter to Chairman Mark Gaston 
Pearce requesting further information on the National Labor Relations Board's proposed 
regulation concerning amendments to the Board's representation case procedures (the 
U R-Case Procedures Rulemaking"), which was published in the Federal Register on 
June 22, 2011. 76 Fed. Reg. 36812. 

Your additional inquiries appear to be based in substantial part on comments 
made by Member Brian E. Hayes in his letter to you dated November 1 8, 201 1 . By 
letter to Member Hayes dated November 21 , 2011, Chairman Pearce responded in 
detail to the comments made by Member Hayes. You were copied on Chairman 
Pearce's letter, and i have attached an additional copy as Exhibit 1 for your 
convenience. That letter addresses many of the issues raised in your November 18 
tetter. 

I have also enclosed the following materials in further response to your request: 

• A chart providing further information on the staff who were or are currently 
working on the final rule for the R-Case Procedures Rulemaking (Exhibit 
2). Most staff on this list spent only a small amount of time working on the 
project. Less than 10% have averaged more than 20 hours per week. 
The chart does not include staff whose sole role was (1) assisting with the 
logistics of the two day public meeting held by the Board in July 201 1, or 
(2) clerical work connected with the processing of public comments. 

• A copy of Executive Secretary Memorandum No. 01-01 (Exhibit 3). We 
are not aware of any documents or communications regarding the 
applicability of this E.S. Memo to rulemaking, other than Member Hayes' 
letter to you and Chairman Pearce s letter to Member Hayes. 
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Finally, your letter inquires about what you refer to as "'emergency' revisions of 
the ordinary internal rules" for case processing. Please be advised that no such 
procedures have been adopted by the Board. It is not unusual, however, for the Board 
to utilize expedited case processing procedures in anticipation of the end of a fiscal year 
or the end of a Board Member's term. These procedures are adapted to the 
circumstances of the prompting event (fiscal year or end-of-term) and the Board's 
general case processing objectives. Over the years, each Board has uti lized expedited 
procedures that it finds suitable. 

It is my understanding that Member Becker has proposed such procedures in 
anticipation of the end of his term when Congress adjourns sine die, and that these are 
the procedures to which your inquiry refers. I have attached as Exhibit 4 a copy of the 
proposal that Member Becker made on this topic to Member Hayes, which is mentioned 
in Chairman Pearce s November 21 letter. While this proposal may have some 
elements that are not found in other expedited procedures used in recent years, it is 
typical for the Board to consider adopting special end-of-term case processing ' 
procedures. 

If you have any further questions or need further assistance, please feel free to 
contact Jose Garza, Special Counsel for Congressional and Intergovernmental Affairs, 
at (202) 273-1 700. We will be happy to meet with you to discuss how we might 
accommodate any further information needs you may have. 



Sincerely, 




William B. Cowen 
Solicitor 



Enclosures 



cc: The Honorable George Miller, Ranking Member, 

House Committee on Education and the Workforce 
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November 10, 2011 

The Honorable John Kline, Chairman 
Committee on Education and the Workforce 
House of Representatives 
2181 Rayburn House Office Building 
Washington, DC 20515-6100 

Dear Chairman Kline: 

I write in response to your October 27, 2011 , letter to National Labor Relations 
Board Chairman Mark G. Pearce, requesting information on the Board's proposed 
regulation concerning amendments to its representation case procedures (the U R-Case 
Procedures Rulemaking"), which was published in the Federal Register on June 22, 
2011. 76 Fed, Reg. 36812, 

History of Board Rulemaking Procedures 

As you know, during its 76-year history, the NLRB has administered and 
interpreted the National Labor Relations Act ("NLRA") primarily through adjudication. 
When rulemaking has been undertaken, the process followed has varied depending on 
the nature and subject of the rulemaking. The Board follows the Administrative 
Procedure Act ("APA"), 5 U.S.C, sec, 551 et seq,, and has sometimes engaged in 
notice-and-comment rulemaking pursuant to that statute. 

Neither the National Labor Relations Act nor the Board's own Rules and 
Regulations and Statements of Procedure establish any procedures or timetables for 
rulemaking by the Board, It is conceivable that the Board may have adopted such 
procedures and timetables on an ad hoc basis for particular rulemakings at some point 
during its history, but we have not been able to identify such an instance. 

The Board, established in 1935, has issued rules since before the APA was 
enacted in 1 946. The primary subjects of the Board's rules have been the procedures 
to be followed in unfair labor practice cases and in representation cases under the 
NLRA. Other rules establish certain jurisdictional standards or implement statutes that 
apply to the Board, such as the Freedom of Information Act and the Equal Access to 
Justice Act. In their current form, denominated "Series 8" (and preceded by Series 1-7), 
the Board's Rules and Regulations and Statements of Procedure can be traced to a 
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Federal Register publication date of November 4 r 1959. 24 Fed. Reg. 9095. These 
rules have been amended many times since then. 

One of the most notable and complicated notice-and-comment rulemaking 
initiatives by the Board was the adoption of a rule addressing appropriate bargaining 
units in the health care industry (Sec. 103.30). The Board published an initial notice of 
proposed rulemaking ("NPRMT) on July 2, 1987, with Chairman Dotson and Member 
Johansen dissenting, 52 Fed. Reg. 25142. Four public hearings followed. The Board 
also met in open session to discuss the subject of the rulemaking. A second NPRM 
then was published on September 1 , 1988, with Member Johansen dissenting, 53 
Fed. Reg. 33900. A final rule was published on April 21 , 1989, with Member Johansen 
dissenting. 54 Fed, Reg. 16336. We have been unable to determine whether, in 
connection with the Health Care Rulemaking, the Board adopted any internal operating 
procedures addressing the process or timetable by which public comments were to be 
considered; a final rule was to be drafted, circulated, and voted upon; and dissenting 
opinions (if any) were to be prepared. 

Member dissents from rulemaking by the Board seem to be rare. In addition to 
the dissent from the Health Care Rule, we have identified two dissents from final rules: 

In 1972, the Board issued a final rule (Sec. 103.3) declining to assert 
jurisdiction over the horse racing and dog racing industries; Member 
Fanning dissented briefly, citing his dissent in an earlier Board decision on 
the issue. 38 Fed. Reg. 9537. 

Earlier this year, Member Hayes dissented from the Board's final rule 
requiring employers to post a notice of employee rights under the NLRA 
(the "Notice Posting Rulemaking*). 76 Fed. Reg. 54006 (Aug. 30, 2011). 

Since at least the early 1960s, a Rules Revision Committee ("Revision 
Committee") consisting of high-level career officials has met from time to time to review 
existing procedural rules and regulations and propose revisions or modifications if 
needed. That committee currently consists of the following members: 

• Assistant General Counsel, Legal Research & Policy Planning Branch 

• Associate General Counsel, Division of Operations-Management 

• Chief Administrative Law Judge 

• Deputy General Counsel 

• Executive Secretary 

• Inspector Genera! 

• Solicitor 

• Director, Office of Representation Appeals 



Proposed regulations, however, have not always gone through or originated with 
the Revision Committee. For example, as described above, the Revision Committee 
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did not participate in producing the rule addressing appropriate bargaining units in the 
health care industry. Likewise, the Revision Committee did not initiate a recent effort to 
review NLRB rules related to filing and service, among other matters. Instead, a 
committee comprised of field and headquarters personnel undertook that review. The 
committee s recommendations involve eliminating requirements to file multiple copies 
and outdated references, as well as pursuing revisions in light of technological 
advances. They also involve codifying existing practices with respect to the fifing of 
amicus briefs and replies to oppositions to motions, and the settlement of cases through 
the Board's alternative dispute resolution program. This committee has also suggested 
modifications to the rule that requires a charging party to notify other parties of its 
decision to appeal the dismissal of an unfair labor practice charge. 

Prior to the R-Case Procedures Rulemaking, the Board's most recent rulemaking 
was the Notice Posting Rulemaking, proposed on December 22, 2010, and made final 
on August 30, 201 1 76 Fed. Reg. 54006. The Board followed the procedures of the 
APA, including soliciting public comments, in promulgating this rule. 

The most recent printed compilation of the Board's Rules and Regulations and 
Statements of Procedure dates from 2002, and we have attached as Exhibit 1 a table 
from that compilation that lists alt of the amendments to the rules between 1959 and 
2002. In addition, for your information, we have prepared and attached as Exhibit 2 a 
table that lists 1 1 amendments that were published in the Federal Register between 
2002 and the present. A complete and current set of the Rules and Regulations and 
Statements of Procedure is available on the NLRB website at 
http:/Avwwnlrb.qov/Dublicatio ns/rules-reoulations 



R-Case Procedures Rulemaking 

As you know, the public comment period for the R-Case Procedures Rulemaking 
dosed on September 6 t 201 1. The NLRB staff involved in the preparation of the final 
rule work in several offices. On the Board side, there are staff from the offices of Board 
members, the Office of the Executive Secretary, the Solicitor, the Office of 
Representation Appeals, and the Office of the Chief Information Officer. From the 
General Counsel side, staff from the Special Litigation Branch of the Division of 
Enforcement Litigation and staff from several regional offices have assisted. These 
staff have been organizing, coding, reviewing, and analyzing the extensive public 
comments received as welt as performing legal research on topics related to the 
rulemaking and preparing portions of a draft final rule to be presented to the Board 



the Board or the Acting General Counsel to work on the R-Case Procedures 
Rulemaking. In unfair labor practice cases, of course, a strict division between the 
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office of the General Counsel and the Board is maintained, and staff who have been 
detailed from one office to the other cannot work on a case they handled during that 
detail when they return to their original office. Work on the R-Case Procedures 
Rulemaking does not implicate any conflict of interest concerns. 

As is the case with any matter before ft, the Board will seek to ensure that every 
Member wilf have adequate time to review a draft of the final rule and decide whether to 
approve it, propose modifications, or offer a dissent Discussions between Board 
Members on how to complete the R-Case Procedures Rulemaking are ongoing and no 
specific timetable has been established at this time. The following is a timeline of past 
and anticipated actions on the rulemaking: 

June 22 T 201 1 - Publication of proposed rule. 

July 1 8-1 9, 201 1 - Public meeting on proposed rule. 66 witnesses testified before the 

Board. 

Aug. 22, 201 1 - Deadline for filing initial public comments. 

Sept 6 r 201 1 - Deadline for filing reply comments. 

Unknown - Board vote on how to proceed on final rule. 

Unknown - Draft of final rule circulated to Board Members 

Unknown - Publication of final rule in Federal Register. 

In response to your request for information on the number of decisions issued 
by the Board, attached as Exhibit 3 is a chart showing a monthfy breakdown of all 
decisions issued by the Board from October 2009 through October 201 1 . In addition, 
for your information we have attached as Exhibit 4 a chart showing the monthly 
breakdown of what are referred to as "contested decisions" for the same period. 

Please do not hesitate to contact Jose Garza, Special Counsel for Congressional 
and Intergovernmental Affairs, at 202-273-0013, if you wish to discuss this matter 
further. 



Sincerely, 




William B, Cowen 
Solicitor 



cc: The Honorable George Miller, Ranking Member, 

House Committee on Education and the Workforce 



1 Member Brian Hayes has indicated that he has not had sufficient time to review and 
consider this letter and he reserves the right to comment separately. 
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November 1,2011 

The Honorable John Kline 

Chairman. Education and the Workforce Committee 

The Honorable Phi! Roe, M.D. 

Chairman, Subcommittee on Health, Employment, 

Labor, and Pensions 

U.S. House of Representatives 

2181 Rayburn House Office Building 

Washington, DC 20515-6100 

Dear Chairman Kline and Chairman Roe: 

\ write in response to your letter dated October 14, 2011, to National Labor 
Relations Board Chairman Mark Gaston Pearce, regarding the Board's recent 
decision in Lamons Gssket Company. 357 NLRB No. 72 (201 1 . Your letter 
expresses concerns regarding both substantive and procedural aspects of the 
Lamons decision, and requests certain information regarding related cases. 

I will not comment further regarding the substance of the Lamons decision, as 
the Board has expressed itself through the majority and dissenting opinions in 
that case With regard to your procedural concerns regarding the retroactive 
application of that decision, the Board's traditional practice has been to apply 
chanqes in representation law to the case under current consideration and to 
other pending cases in whatever stage. 1 One early ex ample of th,s P^tce is 
the Board's 1962 decision in General Cable Corporation, 139 NLRB 1123 (1962). 

In General Cable, the regional director issued a decision and direction of 
election. The parties filed requests for review, asking the Board to reconsider its 
"contract bar" policy with respect to the length of time that a labor agreement 
would act as a bar to a representation petition. Prior to that case, the Board 
Dolicy was that a labor agreement would bar a representation petition for the first 
two years of the agreement. In General Cable, the Board granted review in three 
cases to reconsider the issue. The Board decided to enlarge "contract bar" 



1 Member Hayes dissented in Lamons, and would accordingly oppose its 
application to any pending petition that would have been processed under prior 
representation law in Dana Corp . 351 NLRB 434 (2007). 
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August 1,2011 
The Honorable John Kline 

Chairman, Education and the Workforce Committee 
U.S. House of Representatives 
2181 Rayburn House Office Building 
Washington, DC 2051 5-61 00 

Dear Chairman Kline: 

I write in response to your letter dated July 18, 201 1 , to National Labor Relations 
Board Chairman Wilma Liebman, regarding the Agency's response to your 
March 3, 2011 letter seeking information related to Chairman Liebman's 
February 18, 201 1 joint statement with Acting General Counsel Lafe Solomon on 
the potential impact of a proposed cut of $50 million to the NLRB's budget 

As you know, by fetter dated March 17, 201 1 , we responded to your March 3 
oversight request and provided a significant amount of information regarding the 
NLRB budget process and the projections of our budget office that formed the 
basis for the joint statement. Thereafter, on March 24, the Agency's budget 
officer gave a briefing to Committee staff, answering questions about the 
materials provided with the March 17 response and providing additional 
information. On April 7, Agency staff provided a substantial amount of additional 
detailed information regarding the Agency's budget in response to questions that 
arose during the March 24 briefing. 

Agency staff and Committee staff met again on April 18, to further discuss the 
Committee s March 3 budget statement oversight request and a separate 
oversight request concerning the Specialty Healthcam case. One of the issues 
discussed at the meeting was the Committee's request for copies of 
communications with the Office of Management and Budget ("OMB"), regarding 
the joint statement. Agency staff indicated that they would need to obtain OMB's 
consent to reiease those communications. At the conclusion of that meeting, 
Committee staff indicated they would memorialize the conversation in a 
forthcoming email or letter. 

The first written communication from the Committee following the April 18 
meeting concerning the matters discussed in that meeting was a second 
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Enclosed are documents in response to your request We trust that the 
information provided in this letter is sufficient to address any concerns you may 
have about our responses to the Committee's March 3 oversight request and The 
Hilts FOIA request. Your letter also seeks copies of the Agency's internal 
communications regarding those requests. Seeking such communications 
implicates substantial Executive Branch confidentiality interests beyond those 
that we have already discussed with the Committee, It is longstanding Executive 
Branch practice generally not to disclose to Congress internal communications 
that were made after the completion of the matter that is subject of the 
congressional inquiry, as an agency prepared its response to that inquiry. It is 
important to preserve the ability of agency officials and staff to communicate 
confidentially as they discuss how to respond to oversight and other inquiries 
from Congress. We are concerned that disclosure of such communications 
would effectively chill, if not hart such deliberations, which could substantially 
impede the Agency's ability to respond to congressional oversight requests. That 
result would be detrimental to the operations of both Branches. 

As always, we will be happy to meet with you to discuss how we might 
accommodate any further information needs you may have. Please feel free to 
contact Jose Garza, Special Counsel for Congressional and Intergovernmental 
Affairs, at (202) 273-1700 if you would like to set up such a meeting or have 
further questions. 



Sincerely, 



William B 
Solicitor 




cc: The Honorable George Miller, Ranking Member, 

House Committee on Education and the Workforce 
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May25 t 2011 

The Honorable John Kline, Chairman 
Committee on Education and the Workforce 
House of Representatives 
2181 Rayburn House Office Building 
Washington, DC 20515-6100 

Re; Specialty Healthcare and Rehabilitation Center of Mobiie 
Case15-RC-8773 

Dear Chairman Kline: 

I write in response to your May 11, 201 1, letter concerning the Committee s 
request for documents and communications related to Specialty Healthcare and 
Rehabilitation Center of Mobile and United Steefworkers, District 9, Case 15-RC-8773. 

The National Labor Relations Board (NLRB or Board) has previously supplied the 
Committee with all relevant public documents concerning this open representation case, 
now pending before the Members of the Board. The Committee's latest letter makes 
clear that the Committee is seeking non-public documents that would reveal, in great 
detail, the Board's on-going deliberations about the case, before a decision is issued. 
Such a request is highly unusual and intrusive. It is based entirely on the concern that 
the Board might, in the end, issue a decision in Specialty Healthcare that should have 
been made through the process of notice-and-comment rulemaking. That concern is 
speculative, because there has yet been no decision. Moreover, the Supreme Court 
has consistently upheld the Board's power to decide statutory issues, such as whether 
bargaining units are appropriate, on a case by case basis through adjudication. Finally, 
the question of when an administrative agency must act through rulemaking is a 
question of law turning on the effect of the agency's action. Internal, deliberative 
documents are in no way relevant to that question. 

After careful consideration, a Board majority has concluded that disclosing the 
deliberative documents sought by the Committee would jeopardize the Board's ability to 
decide the case fairly and independently, as well as prejudicing the due process rights 
of the parties to the case. While the Board remains willing to work with the Committee 
to satisfy its legitimate oversight responsibilities, for the reasons explained more fully 
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below, the Board respectfully declines at this time to produce pre-decisional, 
deliberative communications and documents related to this pending case, 1 

Specialty Healthcare Procedural History 

Specialty Healthcare is a case pending before the Board, under deliberation, and 
pending a decision. On December 18, 2008, the United Steel, Paper and Forestry. 
Rubber, Manufacturing, Energy, Allied Industrial and Service Workers international 
Union (the Union) filed a petition with Region 15 of the Board. That petition sought the 
certification of a bargaining unit comprised exclusively of 53 Certified Nursing Assistants 
(CNAs) employed by a nursing home (a non-acute care facility). At a hearing 
conducted on December 30, 2008, in Region 15, Specialty Healthcare and 
Rehabilitation Center of Mobile (Employer) contended that the only legally appropriate 
unit consisted of 86 employees including CNAs, Activity Assistants, Dietary Aides, 
Cooks, Central Supply Clerk, Staffing Coordinator, Medical Records Clerk, Maintenance 
Assistant, Social Services Assistant, Business Office Clerk, and Receptionist. The 
Regional Director in Region 1 5 (RD) found that a unit comprised only of CNAs was 
appropriate. 

On February 19, 2009, the Board granted the Employer's Request for Review of 
the decision of the RD. On December 22, 2010, the Board invited parties and amici to 
file briefs addressing the issues raised in the case. 2 The Board explained that its final 
rule regarding appropriate bargaining units in the health care industry, Rule 103 30(g), 
excluded nursing homes from coverage and instead provided that appropriate 
bargaining units in nursing homes would be determined "by adjudication." The current 
standard for making such determinations was adopted in an adjudicated case, Park 
Manor Care Center, 2 which envisioned that over time the Board would be able to 
determine which units are "typically appropriate" in nursing homes. 4 In invfting briefs in 
Specialty Healthcare, the Board observed: 

[T]he Board continues to believe that it is its obligation under the 
[National Labor Relations] Act to continually evaluate whether its 
decisions and rules are serving their statutory purposes. Thts is 
particularly true of decisions such as Park Manor, where the Board 
adopted a new approach to determining whether units are 
appropriate in health care facilities not covered by its newly- 
promulgated rule, but extends as well to the procedures and 
standards for determining whether proposed units are appropriate 



1 Board Member Hayes did not agree with the position taken by his colleagues. 
However, he agrees that he is institutionally bound to adhere to this position. 

2 Specialty Healthcare and Rehabilitation Center of Mobile and United Steefworkers, 
District 9, Case 15-RC-8773 t Notice and Invitation to File Briers, 356 NLRB No, 56 
(December 22, 2010). 

3 305 NLRB 872(1991). 

4 Id. at 875. 
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in alt industries - a critical and necessary prerequisite for resolving 
questions concerning representation. 5 

The Board further observed that it "strongly believe[dj that asking all interested parties 
to provide [the Board] with information and argument concerning the question of 
statutory construction raised in this case is the fairest and soundest method of deciding 
whether our rules should remain the same or be changed and, if the latter, what the new 
rules should be." 6 

The Board also addressed the issue, raised by the dissent, of whether it was 
appropriate for the Board to proceed through adjudication, rather than rulemaking. It 
pointed out that with the sole exception of the health care rule, the Board - for more 
than 75 years and with the Supreme Court's approval — has exclusively used 
adjudication to address a wide range of statutory issues, including what bargaining units 
are appropriate under the Act The Board observed that adjudication is subject to 
judicial review and allows for broad participation by interested parties through the 
submission of amicus briefs. It nevertheless observed, J [l]f , at any time, we are 
convinced that rulemaking would be a fairer or otherwise more appropriate means to 
address the questions raised in this case, we shall initiate that process." 7 

Specifically, the Board invited parties and amid to address the following 
questions: 1) What has been your experience applying the "pragmatic or empirical 
community of interests approach" of Park Manor Cam Center, 305 NLRB 872 (1991) 
and subsequent cases; 2) What factual patterns have emerged in the various types of 
nonacute health care facilities that illustrate what units are typically appropriate; 3) In 
what way has the application of Park Manor hindered or encouraged employee free 
choice and collective bargaining in nonacute health care facilities; 4) How should the 
rules for appropriate units in acute health care facilities set forth in Section 103.30 be 
used in determining the appropriateness of proposed units in nonacute health care 
facilities; 5) Would the proposed unit of CNAs be appropriate under Park Manor, 6) If 
such a unit is not appropriate under Park Manor, should the Board reconsider the test 
set forth in Park Manor 7) Where there is no history of collective bargaining, should the 
Board hold that a unit of all employees performing the same job at a single facility is 
presumptively appropriate in nonacute healthcare facilities. Should such a unit be 
presumptively appropriate as a general matter; 8) Should the Board find a proposed unit 
appropriate if. as found in American Cyanamid Co., 131 NLRB 909, 910 (1961), the 
employees in the proposed unit are "readily identifiable as a group whose similarity of 
function and skills create a community of interest, * 



5 356 NLRB No. 56, slip op. at1. 
6 W.at2. 
7 fd at 3. 
B td. at 1-2. 
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The Board set February 22, 201 1 , as the deadline for parties and amici to submit 
briefs and later extended that deadline to March 8. 201 1. 9 On March 8 r you and 
Congressman Issa, and three United States Senators filed and served on the parties to 
this case separate requests that the Board delay the deadline for filing briefs by 60 
days. On March 17, 201 1 , the Board granted those requests in part and allowed those 
parties and amid who previously filed briefs by March 8, 2008, as well as you and 
Congressman lssa, to file briefs addressing information made public at your request by 
March 29, 2011. 10 

The deadline for filing all briefs has passed and this case is now under 
consideration by the Members of the Board and pending a decision. 

History of the Committee's Oversight Requests 

On March 7, 201 1, you sent to the Board an oversight request regarding 
Specialty Healthcare" First, the request asked the Board to make public on its website 
a list of all Certification of Representative cases (RC cases) riled from 2000 to 201 1 
identifying cases that involved certain issues and aspects of each of those cases, all 
hearing records from RC cases in which a hearing was held between 2000 and 201 1 
that involved certain issues, and all documents from all RC cases from 2000 to 2011 in 
which the petition was dismissed on the grounds that the "proposed unit was too 
narrow." Second, the request asked that the Board delay the deadline for filing amicus 
briefs in Specialty Healthcare by 60 days from the date the Board made public on its 
website the data requested, 12 Finally, the March 7 request sought "all documents and 
communications referring or relating to" Specialty Healthcare, "ail documents and 
communications referring to or relating to" the Board's invitation to file briefs, and all 
"documents and communications referring or relating to estimates of the financial 
effects of any change to the determination of an appropriate bargaining unit under the 
National Labor Relations Act" no later than March 21 . 201 1 . 

On March 17, 2011, Lester A Heltzer, Executive Secretary for the Board, 
responded in part to the March 7, 2011 oversight request 13 Mr. Heltzer stated that on 
March 15, 201 1, the Board had made available on its website data derived from its 
database that is responsive to the request. On March 17, Mr. Heltzer also provided, as 

9 February 7, 201 1 , Order Granting Extension of Time to file Briefs. 

10 Order Modifying Briefing schedule and Granting Extension of Time to File 
Supplemental Briefs, issued March 17, 2011. 

11 Letter from John Kline and Darrell Issa. U.S. Congressmen, to Wilma Liebman, 
Chairman National Labor Relations Board (Kline and Issa Letter to Liebman) (March 8, 
2011). 

12 On March 8. 201 1, the deadline for filing amicus briefs in the case at the time, the 
oversight request was fried as a motion requesting an extension of time and served on 
the parties in the case. 

13 Letter from Lester A. Heltzer, Executive Secretary National Labor Relations Board, to 
John Kline and Darrell Issa, U.S. Congressmen (March 17, 2011). 
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a courtesy, a CD containing the responsive data. With respect to the request for 
hearing records, Mr. Hertzer stated that "the physical records for the RC cases since 
2000 are voluminous and are stored around the United States in our 51 field offices, 
headquarters and the records center at the Washington Navy Yard." 14 

On March 21, 201 1, the Board responded to the requests outstanding from the 
March 7 oversight letter. 15 First, we indicated that the Board had granted in part the 
request for an extension of time by order dated March 1 5, 201 1 . Second, we provided a 
CD of public and nonpublic documents referring or relating to Specialty Healthcare and 
the notice and invitation to file briefs. Third, we noted that section 4(a) of the National 
Labor Relations Act specifically prohibited the agency from "appointing individuals, .for 
economic analysis." 

Finally, we noted that the request was broadly worded and could be interpreted 
as seeking documents and communications "relating to the internal deliberations of the 
Board in an active case." We registered our concerns about the separation of powers, 
the potential chilling effect on Board Members and their legal staffs, and the risk of 
injury to the due process rights of the parties to the proceeding implicated by that broad 
reading of the request In light of those concerns, we stated that we were not 
interpreting the request as seeking documents and communications "relating to the 
internal deliberations of the Board in an active case." 

On April 18 t 201 1 , agency staff met with your staff to discuss the Specialty 
Healthcare oversight request On May 1 1, 201 1, we received an oversight request 
reiterating the request for documents and communications related to that case. 

The Basis of the Committee's May 11 Request 

The May 1 1 request relies heavify on the dissent of Member Brian Hayes from 
the Board's Notice and Invitation to File Briefs. The request argues that the Board's 
eventual decision in Specialty Healthcare could constitute an abuse of discretion rf that 
decision "departs radically from the agency's previous interpretation of the faw, where 
the public has relied substantially and in good faith on the previous interpretation... and 
where the new standard is very broad and general in scope and prospective in 
application/' 16 Thereare n o^a I -legatio nsof fraud Lwaste, abuse, or other similar 



Despite the challenges faced regarding the accessibility of the hearing records 
sought, Mr. Hertzer offered to help coordinate the Board's efforts to locate and provide 
any specific records the Committee might seek after reviewing the publically available 
responsive data. 

15 Letter from William B. Cowen, Solicitor National Labor Relations Board, to John Kline 
and Darrell fssa, U.S. Congressmen (March 21, 2011). 

15 Letter from John Kline, U.S. Congressman, to Wilma Liebman, Chairman National 
Labor Relations Board (Kline Letter to Liebman) (May 11, 2011). 
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case. Instead, the request's only stated concern is that that the Board's eventual 



At this point in the proceeding, it is highly speculative to suggest that the Board 
will make any wide ranging decision, much less one that would constitute an abuse of 
discretion. Before issuing a decision in this case, the Board has several preliminary 
decisions to make. First, it must decide whether to affirm or reverse the decision of the 
Regional Director that the unit of 53 CNAs was appropriate. Second, it must decide 
whether to modify or adhere to existing precedent Finally, the Board must decide, if it 
is going to modify existing precedent, how and through what process it will do that All 
of those are decisions for the Board to make, and no final decision has been made. 

The request concedes that the Board has "broad discretion to make rules 
through the adjudicatory process.... -17 Indeed, the Supreme Court has made clear that 
"the Board is not precluded from announcing new principles in an adjudicative 
proceeding and that the choice between rulemaking and adjudication lies in the first 
instance within the Board's discretion." 1 * Although the Supreme Court acknowledged in 
Bell Aerospace that "there may be situations where the Board's reliance on adjudication 
would amount to an abuse of discretion... * 9 the court noted in that case that those 
concerns were "largely speculative" because the Board had yet to make a final 
determination in the case. 20 

The law is clear unless and until the Board has issued a decision, there can be 
no basis for alleging that the Board has acted contrary to taw. 21 Ultimately, Article III 
courts would be the proper forum for a challenge to the Board's action under the 
Administrative Procedure Act and the judicially constructed standard that the request 
asserts is the appropriate test. As to that standard, it is important to note that the issue 
in Specialty Healthcare is simply the appropriateness of the proposed bargaining unit 
Thus, "this is not a case in which some new liability is sought to be imposed on 
individuals for past actions which were taken in good-faith reliance on Board 
pronouncements." 22 And with respect to the Board s notice and invitation to file briefs, 
the Supreme Court has affirmed that "the Board has discretion to decide that 
adjudicative procedures.. .may also produce the relevant information necessary to 
mature and fair consideration of the issues." 23 Ultimately, the question of whether 
whatever decision the Board reaches in this pending case should have been made 
through notice and comment rulemaking will turn on the substance of the decision itself 
and the express scope of its application, and nothing potentially in the Board's 

"Id. 

18 NLRB v. Bell Aerospace Co. D/V., 416 U.S. 267, 294 (1974). 
20 Id. at 295. 



21 Id. 

22 id (ruling that the decision as to which employees properly fell within a bargaining unit 
did not impose new liability nor involve fines or damages). 

23 Id. 
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deliberative documents will be relevant to that question. See NLRB v. Wyman-Gordon 
Co., 394 US. 759 (1969). 

For all these reasons, we believe that this highly unusual and intrusive request 
for documents and communications reflecting the internal communications of Board 
members and their staffs in a pending matter is premature, at best In this regard we 
reiterate that the Board is presently considering the submissions of the parties and their 
amici, no Board decision on the merits has yet been made, and when such a decision is 
made the validity of that decision is fully reviewable by the courts in accordance with the 
review provisions that Congress has specified in the statute. 

The NLRB'* Interests 

Based on the April 18 staff meeting and the May 1 1 oversight request, the Board 
now understands the request to be seeking deliberative, pre-decisional documents and 
communications related to a case currently pending before the Board. Deliberative, 
pre-decisiona! documents and communications typically in possession of the Board in 
connection with a pending case include: 

• legal memoranda from staff attorneys {and/or more senior attorneys) to 
one or more Board members analyzing the case (or some aspect of the 
case) and recommending a particular decision on an issue or the case as 
a whole; 

• communications related to the drafting, dissemination, or discussion of 
such legal memoranda; 

• research memoranda related to the factual or legal issues in the case, 
prepared by a staff attorney or more senior attorney, for use by one or 
more Board members, including communications related to the drafting, 
dissemination, or discussion of such research memoranda; 

• communications between and among an individual Board member and 
staff attorneys (or more senior attorneys) conveying or discussing a 
prospective decision in the case, including the views of other Board 
members and/or their staffs (these may range in formality from an e-mail 
to a written memorandum); 

• draft decisions (in whole or in part) prepared by a Board member or staff 
attorney for review and approval by more senior attorneys or by one or 
more Board members; 

• successive revisions of the draft prepared and reviewed at various levels 
of a Board member's staff (staff attorney, supervisor, deputy chief 
counsel, chief counsel), and related communications, culminating in a 
final approved decision; 
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• draft dissents (in whole or in part) prepared by a Board member or staff 
attorney for review and approval by more senior attorneys or by one or 
more Board members; 

• successive revisions of the draft dissent prepared and reviewed at various 
levels of a Board member's staff (staff attorney, supervisor, deputy chief 
counsel, chief counsel), and related communications, culminating in a 
final approved dissent; and 

• communications between Board members discussing a draft decision or 
dissent and prospective action on the draft, and similar communications 
between the staffs of the individual Board members. 

At the Board, deliberative, pre-decisional documents and communications are 
treated with the highest level of confidentiality. Many draft documents are known onfy to 
their authors and immediate supervisors. Documents that are ultimately presented to 
an individual Board Member are rarefy shared with other staff members not directly 
involved in the consideration of the case. Similarly, communications between Board 
Members generally are not shared beyond those involved in the immediate distribution 
of that communication, and it is very rare for any deliberative, pre-decisional 
communication to be distributed more broadly than those persons directly involved in 
the consideration of the case. Moreover, our information technology systems are built 
with security controls that protect the confidentiality of deliberative, p re-decision ai 
materials. In short, at the Board, nothing is more confidential than these materials. 

Over the 75 year history of this Agency, the Board has carefully protected the 
confidentiality of its deliberative, pre-decisional materials. While Board Members may, 
from time to time, speak about the deliberative process generally, it is a long-standing 
tradition that they do not publically reveal the deliberations on any particular case. 
Whether Republican, Democrat, or Independent Board Members have adhered to 
these principles because they recognize that the Board can function effectively onty m 
an environment where the free flow of ideas is not compromised by the fear of public 
disclosure of private communications. 

In addition to these confidentiality interests, the courts have recognized that 
independent agencies conducting adjudications have a constitutional and statutory 
obligation to resist Congressional influence in order to protect the due process rights of 
the litigants 24 Congressional intervention into an ongoing administrative proceeding 



ZA See, e.g., SEC v. Meeling-Pittsburg Steel Corp., 648 F.2d 118 (3d Cir. 1981) (ruling 
the court would not enforce an administrative subpoena rf the agency did nothing to 
prevent the abuse of its process by congressional influence); Peter Kiewit Sons' Co. v. 
U S Army Corps of Engineers, 714 F.2d 163, 170 (D.C. Cir. 1983) (administrative 
decision can only be compromised by congressional intervention if "extraneous factors 
intruded into the calculus of consideration of the individual decisionmaker"), ATX, inc. v. 
U S Department of Transportation, 41 F.3d 1522 (D.C. Cir. 1994) (in declining to set 
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influence that results) that raises due process concerns. 30 Those concerns are not 
diminished in any way by reviewing the documents only in an executive session. 
Furthermore, under the rules of the House of Representatives, any document produced 
by our agency to the Committee is a "committee record." 31 As such, each Member of 
the House of Representatives has a right of access to those documents. 32 For all 
practical purposes, the Board's deliberative processes in an ongoing administrative 
proceeding would therefore be exposed to all 435 Members of the House of 
Representatives, No assurances have been given that all Members with access to 
these documents will refrain from commenting publicly about his or her conclusions 
based on the Board's internal deliberations in an ongoing case. Such comments, under 
judicial precedent, may be sufficient to violate the due process rights of our litigants. 33 

For the reasons outlined above, we must respectfully decline to produce such 
materials at this time. If there are other documents that might be helpful to you, we 
would be happy to work with you to accommodate your legitimate needs without 
compromising the integrity of the Board's ongoing deliberative process. 

Please do not hesitate to contact Jose Garza, Special Counsel for Congressional 
and IntergovernmentaJ Affairs, at 202-273-0013, if you wish to discuss this matter 
further. 



cc: The Honorable Darnell Issa, Chairman 

House Committee on Oversight and Government Reform 
The Honorable George Miller, Ranking Member, 

House Committee on Education and the Workforce 
The Honorable Elijah Cummings, Ranking Member, 

House Committee on Oversight and Government Reform 



30 See Pilisbury. 354 F.2d at 964. 

™ Rules of the House of Representatives, Rule XI, clause 2, § 794(e)(2)(A). 



33 See Pilisbury, 354 F.2d at 964 (holding that examining how and why a decisionmaker 
reached a decision and then criticizing him for making the "wrong decision" sacrifices 
the appearance of impartiality of the decisionmaker and intrudes on the due process 
rights of the litigants to that case). 



Sincerely, 




William B. Cowen 
Solicitor 
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March 18, 2011 

The Honorable John Kline 

Chairman, Education and the Workforce Committee 
U.S. House of Representatives 
2181 Raybum House Office Building 
Washington, DC 20515-6100 

Dear Chairman Kline: 



In accordance with the agreement on March 4, 201 1 , between Jose Garza, 
Special Counsel for Congressional and fntergovemmentaf Affairs, and Marvin 
Kaplan of your staff, I enclose a copy of a report by National Labor Relations 
Board inspector General David Berry. The report concerns advertisements on 
Google, which you raised in your letter to Chairman Wilma Liebman on the same 
date. 

The Inspector General advises that this type of investigative report would not 
normally be made public. Accordingly, we ask that you keep it confidential. In the 
event you believe it is necessary and appropriate to make the document public, 
we have enclosed a redacted version of the report to protect the privacy of the 
employees named or described in it 

We will be happy to meet with you to discuss how we might accommodate any 
further information needs you may have in this matter. Should you have 
additional questions or wish to schedule a meeting, please call Jose Garza at 
(202)273-1700. 




William B. Cowen 
Solicitor 



cc: The Honorable George Miller, Ranking Member, 

House Committee on Education and the Workforce 



Enclosures 
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NATIONAL LABOR RELATIONS BOARD 
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March 17, 2011 
The Honorable John Kline 

Chairman. Education and the Workforce Committee 

The Honorable Phil Roe, M.D. 

Chairman, Subcommittee on Health, Employment 

Labor, and Pensions 

U.S. House of Representatives 

2181 Rayburn House Office Building 

Washington, DC 20515-6100 

Dear Chairman Kline and Chairman Roe: 

I write in response to your letter dated March 3, 201 1, to National Labor 
Relations Board Chairman Wilma Liebman, regarding her February 18, 2011 joint 
statement with Acting General Counsel Lafe Solomon on the potential impact of 
a proposed cut of $50 million to the NLRB's budget. Each request and our 
response is set forth below: 

1. All data supporting your assertion that a $50 million NLRB 
budget reduction for fiscal year 2011 would force the NLRB 
to furlough all of its 1,665 employees for 55 workdays between 
now and the end of September. 

The NLRB's spending falls into three major categories - (1) payroll costs; (2) 
mandatory General Services Administration rent, Federal Protective Service 
security charges, infrastructure maintenance, and tefecommunications; and (3) 
operational expenses such as case handling costs, information technology, 
travel, and training. (See chart attached as Exhibit 1,). The majorrty of Agency 
spending, about 75.3% or $212.3 million in FY 2010, falls in the first category, 
(See FY 201 1 Draft Operating Plan Summary attached as Exhibit 2.) Although 
payroll costs can diminish over time through attrition/retirements or a reduction in 
force (RIF), RIF procedures take a significant amount of time and involve 
additional costs, and retirements actually increase costs in the near term. Thus, 
our Budget Office advises that the only way to achieve significant immediate 
savings in this category is through furloughs. 
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The second category of spending was 13.2% of our budget in FY 2010, or $37 
million. The only spending in this category that can be reduced in the short term 
is infrastructure maintenance, through the deferral of replacing carpet, paint, 
furniture and equipment Indeed, FPS security costs are beyond the Agency's 
control and the GSA's charges can vary depending on state property tax 
fluctuation. 

The third category of spending, operational expenses, was about 11. 5% of our 
budget, or S33 million in FY 2010. This is the primary area where we can make 
reductions that do not involve furlough days. 

The analysis of a proposed cut of $50 million from our budget was performed by 
the NLRB's Budget Office as part of its regular duties. In January of this 
year, when it seemed that some cuts to the Administration's proposed budget for 
the Agency for FY 201 1 might be proposed, the Budget Office undertook a 
comprehensive review of the budget, first quarter spending, staffing, and all 
programs. The purpose of this review was to identify potential, viable cuts that 
could achieve savings this fiscal year, without severely compromising the 
Agency's mission. The Budget Office estimated FTE savings through attrition at 
7 separations per month and assumed limited hiring at 2-3 per month to fill 
critical vacancies only. The estimated FTE savings totaled only about $1.1 
million. 

After reviewing Agency programs and the operations budget, a set of potential 
cuts were identified that would have the least impact on case handling. An office 
relocation could be deferred; replacing carpet, paint, furniture and equipment 
could be deferred; scheduled building and equipment upgrades delayed or 
eliminated; and planned conferences postponed. 

The next set of potential cuts were deemed to have an acceptable or 
manageable impact on case handling. For example, case handling expenses 
could be reduced through implementation of cost savings measures that would 
minimize required travel, for example, by requiring litigants to come to the 
NLRB's offices rather than being interviewed in the field. In addition, a variety of 
training programs could be curtailed, including training for new supervisors, non- 
supervisory attorneys, and senior Board agents hired after 1995 that had been 
deferred from previous years due to funding constraints. 

At the time the House Appropriations Committee proposal was released, our 
Budget Office believed that the Agency might be able to absorb a 2% reduction 
($5.7 million) from the FY 2010 appropriation without drastic reductions in staff 
and core services. That is not to say that these cuts would be "easy." They 
would clearly have an impact on the Agency's ability to carry out its statutory 
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mission. In any event, a $50 million dollar cut, less $5.7 million in potential 
savings, left a shortfall of $44.3 million. 

The Budget Office calculates the NLRB's payroll costs as $820,000 per day. 
That number is arrived at by dividing the total two week payroll of $8.2 million 
(see Exhibit 3) by 10 work days in a pay period. Dividing the $44.3 million 
shortfall by $820,000 yields just over 54 furlough days, which was rounded to 55 
furlough days in order to completely satisfy the targeted cuts. That number was 
relied on by Agency officials and was used in the February 18 statement by 
Chairman Liebman and Acting General Counsel Solomon. 

2. All documents and communications relating to the February 
18, 2011 joint statement you issued with Acting General 
Counsel Lafe Solomon relating to the $50 million NLRB 
budget reduction. 

The universe of documents that is potentially responsive to this request is 
enormous since, for example, every payroll record and every case record 
maintained by the Agency bears some connection to the joint statement The 
discussion in response to question 1 above and the following discussion and 
additional attachments are intended to answer your questions concerning the 
basis for the assertion in the statement concerning furloughs that we understand 
is the focus of this request 

At the conclusion of the January review discussed above, the Budget Office 
prepared a Cost Savings Scenario chart to summarize possible responses to 
different budget scenarios. The chart, which is attached as Exhibit 4, layers and 
prioritizes the potential cuts, depending on the amount of the reduction required 
by a final FY 2011 budget 

As discussed above, the Budget Office initially calculated the impact of a $50 
million budget cut as requiring 55 furlough days. The Budget Office then 
prepared a new version of the Cost Savings Scenario chart. That chart, which is 
attached as Exhibit 5, adds the additional cuts to personnel costs onto the 
estimated cuts to operational expenses already projected, in order to reach the 
level of cuts required by the Appropriations Committee bill. 

The total number of furlough days noted in the final version of the chart is 51 .9, 
That number, like the 55 days calculated immediately after the budget proposal 
was released is, of course, an estimate. The actual number of furloughs could 
be higher or lower depending on how accurate the estimates of a number of 
variables underlying the overall estimate turn out to be. These variables include: 

• Monthly attrition (estimated at seven FTEs a month) 
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(including annual leave payouts for staff leaving the federal government), GSA 
costs, and travel costs (in light of increased fuel prices.) 

For example, if attrition turns out to be 3^* per month, instead of 7 per month, the 
estimated savings would be reduced by $630,000. An increase in case intake 
and the rising cost of fuel could easily eliminate the $305,000 in case handling 
travel savings that the Budget Office's earlier analysis assumed. Variables such 
as these make precise calculations and predictions very difficult, but our Budget 
Office strives to provide the most accurate and complete information possible to 
the heads of the Agency so they can plan the Agency's work and understand the 
potential impact of various budget proposals. 

We trust that the information provided in this letter and the attachments hereto 
are sufficient to address any concerns you may have about the February 18 joint 
statement. As previously discussed with Marvin Kaplan, we will make the head 
of our Budget Office available at your convenience to walk through the 
documents we have provided and answer any questions you may have about 
them. After or at that briefing, we will be happy to meet with you to discuss how 
we might accommodate any further information needs you may have regarding 
the joint statement. Please feel free to contact Jose Garza, Special Counsel for 
Congressional and intergovernmental Affairs, at (202) 273-1700 if you would like 
to set up such a meeting or have further questions. 



cc: The Honorable George Miller. Ranking Member, 

House Committee on Education and the Workforce 
The Honorable Rob Andrews, Ranking Member, 

Subcommittee on Health, Employment, Labor, and Pensions 
Marvin Kaplan, Professional Staff Member, 

House Committee on Education and the Workforce 



Sincerely, 




William B. Cowen 
Solicitor 
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October 12, 2012 



The Honorable John Kline, Chairman 
Committee on Education and the Workforce 
House of Representatives 
2181 Raybum House Office Building 
Waahington, DC 20515-6100 

The Honorable Phil Roe, Chairman 
Subcommittee on Health, Employment, 

Labor and Pensions 
Committee on Education and the Workforce 
House of Representatives 
2181 Raybum House Office Building 
Washington, DC 20515-6100 

Dear Chairman Kline and Chairman Roe: 

Today, in response to your December 16, 201 1 request for additional information about 
the Boeing case, I have enclosed a CD containing mostly un redacted emails responsive toJhal 



reqiiesfr fn addition, I am enclosing as a courtesy documents that are being produced to a 
Freedom of Information Act requester. I provide these communications in order to supplement 
my December 20, 201 1 letter explaining the legal and factual basis of the complaint, and the 
multitude of documents already provided to the Committee germane to those matters* 

The redactions made in this production include material that is not germane to the 
request or is personal privacy information. Aside from those redactions, the Committee is 
receiving information that is not being disclosed to the public pursuant to FOIA. As described in 
my December 20, 201 1 letter, this office will continue to provide responsive documents to the 
committee on a rolling basis as the collection and review process continues. 

Please do not hesitate to contact Jose Garza, Special Counse4 for Congressional and 
Intergovernmental Affairs, at 202-273-3700 if you would like additional assistance regarding this 
matter. 



Sincerely, 




late E. Solomon 
Acting General Counsel 



Enclosures 



cc: The Honorable George Miller, Ranking Minority Member 
Committee on education anctthe Workforce 




United States Government 



NATIONAL LABOR RELATIONS BOARD 

OFFICE OF THE GENERAL COUNSEL 




September 18, 2012 



The Honorable Darnell Is&a, Chairman 
Committee on Oversight and Government Reform 
House of Representatives 
2157 Raytoum House Office Building 
Washington. DC 20515-6143 

Dear Chairman Issa: 

This letter serves as my continuing response to the subpoena served on the 
National Labor Relations Board, Office of the General Counsel on August 7, 2011 In 

that regard , I am enclosing^ CD co ntainin g mostl y unre dacteqLemaitoresponsiy^tQ 

that subpoena- The redactions made to subpoena responsive documents include 
material that is not germane to the request or is personal privacy information. Aside 
from those redactions, the Committee is receiving information that is not being disclosed 
to the public pursuant to FOIA. 

This office will continue to provide documents to the Committee on a rolling basis 
as the collection and review process described in our September 9 f 2011 letter 
proceeds. Please do not hesitate to contact Jose Garza, Special Counsel for 
Congressional and Intergovernmental Affairs, at (202) 273-3700 if you would like 
additional assistance regarding this matter. 




Enclosures 



cc: The Honorable Elijah E. Cummings, Ranking Minority Member 
Committee on Oversight and Government Reform 



United State* Government 
NATIONAL LABOR RELATIONS BOARD 

OFFICE OF THE GENERAL COUNSEL 
Washington, DC 20570 
7"™io7o www.nfrfc.gov 

September 18,2012 

The Honorable John Kline, Chairman 
Committee on Education and the Workforce 
House of Representatives 
2181 Raybum House Office Building 
Washington, DC 20615-6100 

The Honorable Phil Roe, Chairman 
Subcommittee on Health, Employment, 
Labor and Pension* 

Committee on Education and the Workforce 
House of Representative* 
2181 Raybum House Office Building 
Washington, DC 2051 £6100 

Dear Chairman Kline and Chairman Roe: 




Today, in res pon se to your Decern ber_16 f 2011 requeeLfQX addition al information a bo \iL 

the Boeing case, I have enclosed a CD containing mostly unredacted emails responsive to that 
request I provide these communications in order to supplement my December 20, 2011 letter 
explaining the legal and factual basis of the complaint, and the multitude of documents already 
provided to the Commrttee germane to those matters. 

The redactions made in this production include material that is not germane to the 
request or is personal privacy information. Aside from those redactions, the Committee is 
receiving information that is not being disclosed to the public pursuant to FOIA As described in 
my December 20, 201 1 letter, this office will continue to provide responsive documents to the 
commrttee on a rolling basis as the collection and review process continues. 

Please do not hesitate to contact Jose Garza, Special Counsel for Congressional and 
intergovernmental Affairs, at 202-273-3700 if you would like additional assistance regarding this 
matter. 




cc: The Honorable George Miller, Ranking Minority Member 
Committee on Education and the Workforce 




United States Government 

NATIONAL LABOR RELATIONS BOARD 

OFFICE OF THE GENERAL COUNSEL 
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j 915 - :o : www.nirD.gov 



July 16, 2012 



The Honorable John Kline, Chairman 
Committee on Education and the Workforce 
House of Representatives 
2181 Raybum House Office Building 
Washington, DC 20515-0100 

The Honorable Phil Roe, Chairman 
Subcommittee on Hearth, Employment, 
Labor and Pensions 
Committee on Education and the Workforce 
House of Representatives 
2181 Raybum House Office Building 
Washington, DC 20515-8100 

Dear Chairman Kline and Chairman Roe; 

Today the Office of the General Counsel Is enclosing documents that are being 
produced to Freedom of Information Act requesters pursuant to the Agency's 

nr^n^ a t^l e r! W ^T***' ™*™2^ of the enclosed documents were previously 
produced to the Commrttee in unredacted form. 

anH ln £!^il n0 L h i^ at0 f^If?i 08a Garza ' s P 0cial Counri I* Congressional 
and m ergovemmentaJ Affairs, at 202-273-3700 if you would like additional assistance 
regarding this matter 

Sincerely, 





Solomon 
Genera] Counsel 



Enclosures 



cc: The Honorable George Miller, Ranking Minority Member 
Committee on Education and the Workforce 




NATIONAL LABOR RELATIONS BOARD 

OFFICE OF THE GENERAL COUNSEL 
Washington. DC 20570 
ivww. nffb, gov 



United Stats* Government 



(»UT|ONi HMD 



Jury 16, 2012 



The Honorable Darrell Issa, Chairman 
Committee on Oversight and Government Reform 
House of Representatives 
2157 Raybum House Office Building 
Washington, DC 20515-6143 

Dear Chairman Issa; 

This letter serves as my continuing response to the subpoena served on the 
National Labor Relations Board, Office of the General Counsel on August 7, 201 1, In 

that regard, I am enclosing a CD containing mostly un redacted emails responsive to 

- that subpoena^ In addition I am enclosing documents that are being produced foa 
Freedom of Information Act requester as a courtesy. The redactions made to subpoena 
responsive documents include material thai is not germane to the request or is personal 
privacy Information. Aside from those redactions, the Committee is receiving 
information that is not being disclosed to the public pursuant to FOIA. 

This office will continue to provide documents to the Committee on a rolling baste 
as the collection and review process described in our September 9. 201 1 letter 
proceeds. Please do not hesitate to contact Jose Garza, Special Counsel for 
Congressional and Intergovernmental Affairs, at (202) 273-3700 if you would like 
additional assistance regarding this matter. 




Enclosures 



cc: The Honorable Elijah E. Cummings, Ranking Minority Member 
Committee on Oversight and Government Reform 
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Ths Honorable John Kline, Chairman 
Committee on Education and the Workforce 
House of Representatives 
2181 Raybum House Office Building 
Washington, DC 20515-8100 

The Honorable Phil Roe, Chairman 
Subcommittee on Hearth, Employment 
Labor and Pensions 
Committee on Education and the Workforce 
House of Representatives 
2181 Raybum House Office Building 
Washington, DC 20515-3100 

Dear Chairman Kline and Chairman Roe; 



July 18 t 2012 



>h- D „J° dfly ' in ™>P° m « *° D «cem*»' 16 > 2011 request for additional information about 
SjySssr ?y ^ a CD conta,nJn « mo9 ^ ""redacted emails responsive to that 
request In addrtion, I am enclosing as a courtesy document* that are being produced to a 

^T^T^Tfrl?? £? 72255 ' ? rcvid9 Ul « M> communications In order to auppfemer* 

y ^? lrT ^! r 20, 201 1 mer oxplalnin 9 ^ and factual basis of the complaint, and the 
mumtude of documents already provided to the Committee germane to those matters 

The redactions made In this production include material that Is not germane to the 
request or Fs personal privacy information. Aside from those redactions, the Committee is 

SnSS^STiS^llSS ° m ?^ 1 ' ^ to prov,de documents to the 

committee on a roiling basis a* the collection and review process continues. 

fnt^n^^n^ j^.l'^no Gar2fl ' SptcW Counsel for Congressional and 

ma3 202-273-3700 ff you would like additional assistance regarding this 




cc: The Honorable George Miller, Ranking Minority Member 
Committee on Education and the Workforce 
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July 18, 2012 



The Honorable Darrell Issa, Chairman 
Committee on Oversight and Government Reform 
House of Representatives 
2157 Raybum House Office Building 
Washington, DC 20515-6143 

Dear Chairman Issa: 

Today, the Office of the General Counsel is enclosing documents that are being 
produced to Freedom of Information Act requesters pursuant to the Agency's 
admini«tratfvereviewpra*ss^ 
produced to the Committee in unredacted form. 

Please do not hesitate to contact Jose Garza, Special Counsel for Congressional 
and intergovernmental Affairs, at 202-273-3700 if you would like additional assistance 
regarding this matter. 




Enclosures 



cc: The Honorable Elijah E. Cummrngs, Ranking Minority Member 
Committee on Oversight and Government Reform 
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Juno 18, 2012 



The Honorable Darrolf (ssa, Chairman 

S^llT^ 00 0ver3 *9 ht ™* Government Reform 
House of Representatives 

2157 Raybum House Office Building 

Washington, DC 20515-6143 

Oear Chairman (ssa: 

w«tf n™!^ a » my continuing response to the subpoena served on the 
SfoST 9 '"formation that is not being dtsdosed to the pubnopuraSrt 





Lafe^. Solomon 
Acting GeneraJ Counsel 

Enclosures 



cc: 



SS^SE^^*'! E " Curr, rnfngs f Ranking Minority Member 
Committee on Oversight and Government Reform 
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May 31, 2012 



The Honorable John Kline, Chairman 
Committee on Education and the Workforce 
House of Representatives 
2181 Raybum House Office Building 
Washington, DC 20515-6100 

Dear Chairman Kline: 

I write in response to your May 17. 2012 fetter regarding the federal court litigation of the 
National Labor Relations Board's (NLRB's) notice poster rule. Currently, an appeal is pending 
before the U.S. Court of Appeals for the District of Columbia. As you may know, the D.C. Circuit 
has set a briefing schedule and the NLRB's brief Is due at the end of June Although the NLRB 
has publicly stated its intent to appeal the decision of the South Carolina district court, the notice 
of appeal has not yet been filed and there is no briefing schedule set In the U.S. Court of 
Appeals for the Fourth Circuit 

With respect to your question regarding how the NLRB would enforcelhe regulation 
nationwide "in the event federal circuits take conflicting views on the legality of the regulation," 
that would depend on what issues are resolved by those circuit court decisions and the nature 
of the conflicts that remain. Until the circuit courts have issued their rulings, and it has become 
clear whether any potential spirt in the circuits will be reviewed by the Supreme Court, It Is 
impossible to say how it would be appropriate for the NLRB to proceed In conformity with those 
entirely hypothetical opinions at present. 

Until this matter has been finally resolved by the courts, I have instructed my staff to 
keep Committee staff up to date on the progress of the litigation. Please do not hesitate to 
contact Jose Garza t Special Counsel for Congressional and Intergovernmental Affairs, at 
202-273-3700 if you would like addrtional assistance regarding this matter 




cc: The Honorable George Miller, Ranking Minority Member 
Committee on Education and the Workforce 
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^mn^ 0rab,< !P arreif lsa * ^airman 
committee on Oversight and Government R«fhrm 
House of Representatives ™ Reform 

2157 Rayburn House Office Building 
Washington, DC 20515-6143 

Dear Chairman Issa; 



Natton^^ to the subpoena served on the 

that regard, I am eniacoSSiS! 1 T* 1 Coun8el °" August^ 2S1 1 ,„ 

that subpoena. ^S^^Z^SS^ 

germane to the request or is DerJnai Lriui P ^ uct,orT fncfutf « material that is not ~~ 

the Committee is ^LSvinn P i IVacy inform ^on. Aside from tfioiw 

to FOST 1 ^ mformatto " *-t is not being dls^^^,^^ 



as the 3^a^ to the Committee on a rolling basis 

proceeds, Pfease do not MP**" 11 



Lafe BT Solomorf 
Acting General Counsel 

Enclosures 



cc: 




Unltod St«„ Gov.rnm.nt 
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i x v Tk FTHEGENeRALC °wsa. 

aSSSg ^""St ". DC 20570 



The Honorable John Kline Chafiman ^ *' 2 °" 

Commiuo, on Educatlo and 

Washington, DC 20515^100 
Thai Honorabte Phil R™ chairman 

saesfiBSW"*. 

DW Chafm,an Wlw and Chairman Ro« 

^onarol^r^^^ 
'^ovem^ Jo *> Garza Specie r 

ai ^wanca regarding this 




Late £ Solomon 

Endows ^ Ganaf * C ^«< 
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April 18. 2012 



The Honorable Dm! Issa, Chairman 

2157 Raybum Howe Offica Building 
Waahlngton. DC 20515 ^ 

Dear Chairman IMk 



In Memorandum GC 11-11 M U «i m XTta.!J?7 y lrtWMt ln <*her matter, enumerated 

1998, the Office of ma Genari cS naa^n.^'nT 22 "i*** «*«etf.. StaS^. 
to objector.. See. EESXE^ 5 5* ^ 

Caaaa, Auguat 17, 1988. Over the last thraWl»ar. , ™S ■ c ° ncBnw >9 Pfocaaaing of Sec* 
reeufted In favorable BoaiddacWon! and^S?h^ W Beck ° b i°<*°<* have 

Pay. and due. and toe. relm^iXaC^mcSo* 0ff8r> * ".«* 

ISm?^^ tne Office of me General 
the Office of the Genera) Cou^el * cufmnUy *** ydir Q *> •» Regional Office, of 

a How many e„eged Bee* vtolatlona h uted „ „. tau8noo „ , ff 

b. Ho* many alteg ed Bee* v^aUon. have re.ul.ed in the Nuance of a aetbememv 147 

^WiSffc JfJ P"**** to worker, who received a wttlemanw 

^» ny ^e1^ ^l " 9 *™ 25**- without the la.uanc.ofa 



The Honorable DamsH fsaa 



3. How many aileoed Sec* violation, am Mnriln „ ^ 

£Z£T — -—'■-«.—. 

"°* man * <* *m» mm haw been <j«*uh b. «_ 
"Whaltatnesvera™ ^ * w * *°*er?8 

a«eged B**«Eff^^£»* talt » *■ Office of the Gen«i rv. 

«<.po.*on. 887 < ayr SM e^*™ <* «ma « too* for ^ ™"» 

s ssssaasaas^ 
SHrSH sssss ar i— « - - — 



o. Dew the Office of the G*n.«.i cflart - 
S'd-.mlJ^r Um th * ^ • 1988 Gene™, 

support [a Bee* vicing, ^''L" 8 ,9ad » 'hat would toad fo«lL W muat 

' provide soma such svfd« n ~ »HH August 1 7 tana it u . 1 

diarotaaed. PimtrTaSSSSSZ P mmi «ing lead of wch JEzL ° f sho d °°* 
through the *f£* ***** <*" "»*ay. challenoaTh!! f"^' ' he will be 

™pre«,ntallonal aX£. £l£ Mtab "" h »* *• expend^™ &j£?. to ma ' n,afn ' 
»«PPOrt of an unfe^p^l^.^T^ ""^l XedTno SjL 

Prawtae charge filed wfth our Agency^ ta ""^ ln 



2S fiST* D8 ™" 



S"*"^ A"* forth In 

repraaarrtotlonal mJS^S h«taSS 

SSS?S2S*fi rt-^SCr^*!!? aM ™> both 

™pr»«omatfonaJ and, If that explanation It not WBre tr » afed 

CHow ™* Mt,<rfac »"y. a complaint would last*. 

* SJjJ p^taTn^^-*!!^! inta,n thfl P°"^ »« -caae, mm. . 

^'^?' ; g"** "'""' > *«'' « 

b. How many cam of aliened a** 

not met the burden? 1 ^ vWl **» ha * «• DMaion of Advice determined ha. 

^Sf£?S <* ^ General Counsel mainta* th. ., 

5 X"S^^a5S^T **" <" ^ — » » ^ and *rf 

Sft»JS5P" " ~* ' »— • - Adv.. authored com^ 
b- How many n^ed ,n ft. „, , comp)a|nf? , 

c ' How mar| y "«ve been dismissed? 
d H °w many are 



a. What Is the currant atatuaofauch oaaea? wa 
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b. How many resulted In the issuance of complaint? WA 

c. How many haw bean dismissed? N/A 

A How many are pending before the Board? N/A 

of the ■Emp.oyee. Rights Under the Naflont U&ttn. & " * '"^ 





. Solomon 
Gener aJ Counael 



Enctoaurea 

cc; 



Smm^il d ^ JJjah . !: Cummir W banking Mfcortty Member 
Committee on Overakjht and Government Reform 



Comjrc^S of tt\e iliutro states 



i J 

i :ommi rri:C om ovi:Hsit.iM r and <;ovf-:RNMfcNr pfmjmm ,', ; 

"• . ' •: 'i" 1 ''i> o-intB mi'^\-> A \U %U , ' . 

1 ,. > • • WMfi 11 v 1 1 .1 

' 1 '1 -I . l 1 •• 1 " "' * '' *'MtMl M.I.I - -,(,•(,* 

1 4 -'.1 -v .. • ■ . hum 1 , , 1 



'. ID) • HM M<n 



ApriH, 2011 



Mr. Lafe Solomon 

Ac ling General Counsel 

National Labor Relations Board 



099 14 rh Street, NW 



Washington, DC 20570-0001 
Dear Mr. Solomon: 

The House Committee on Oversight and Government Reform is examining the use of 
union dues and tees to fund political causes contrary to the will of many union workers. On 
February 8. 2012, the Committee held a hearing entitled, "The Right lo Choose: Protecting 
Union Workers from Forced Political Contributions," that featured three union workers who 
testified that their rights are being violated by the use of their dues to support political activity; — 
The full hearing video and testimony of all of the witnesses are available at 
http://issues.oversight.house.gov/worker rights. I write to request additional information to 
f urther inform the Committee in its oversight of these issues. 

It is indisputable that union political speech is subject to First Amendment protections; 
however, the First Amendment also protects against compelled speech of union workers. Indeed, 
the U.S. Supreme Court has long recognized that constitutional and statutory protections exist to 
protect a limited number of union workers from forced political contributions. 1 In a significant 
vktoty for these union workers, the Supreme Court held in Communications Workers of America 
ei aL v Becket at., that the National Labor Relations Act does not allow a union, over the 
objection of dues-paying nonmember workers, to spend tees on activities unrelated to collective 
bargaining and other representational activities. 2 Subsequent to this decision, the National Labor 
Relations Board (NLRB) mandated that unions abide by limited notification procedures to 
inform a union worker of their Beck rights and to object to non-representational expenditures by 
the union. 



V V . international Association of Machinists v. Street. 367 U.S. 740 (Iffil); AbWHt V. Detroit tloorj of Mitcatu 
431 U.S. 209 (1977); < 'hica^o Tmichm t »«>n Local Vr* / \. Hudson. 475 U.S. 292 t Wtibj, 
* Ct»nmnnkiifiam Workers of America ei ul. v. Beck el of.. 4S7 U.S. 735 (1988). 

SeeAott/orniaSuiv. 320 NLRB 224. 233 ( enfd 133 F. 3d 1012 (7th Cir. 1998). 
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Nevertheless, worker rights advocates have expressed concern thai significant 
government and union-imposed barriers remain for workers to exercise their rights 4 Federal 

Bowman' " ZSSS?" T *' ° b ™ Administration, and e" 

Bowman, a proud UAW member, testified at the hearing that he believes the UAW places only 
a small paragraph ' tots Solidarity Magazme just once a year to notify its workers ab< uuhe!r 
fee* rights. 'Further, , appears that the UAW requires that Beet objections must he renewed 
each year. Disturbingly, Mr. Bowman explained that "workers who [do] exercise then fee* 
rights are fluently the victims of humi.iation. perseeutton and harassment ZZ ob of 

SSS™ ^ Uni ° n 0ffiCii " S d ° n0 ' hing IO ** °< «™ dis <« 

imere J-'r^f? *£* "J** !*»**" *« a >*V to— in which [you arel particularly 
interested. In light of this .merest, and to assist the Committee in its examination of these 

,h3t y ° U T * hC mOWhe ****** and P™ id < document T o 

™*d bViorins'oP r ? limc period Januar> ' 2o - 2wg - to " rcsent - a ™e° s 

tTn, 5 P n < f W 5" pUrp0SC 01 ,he questions, an alleged "fee* violation" is 

Snt^ C " " °' T" ' eeS 35 3 C ° ndi,i0n 01 ^P'oymen, *«« ofwha, is 
pennmed under the Supreme Court's decision in Communication Workers v. fee, or without 

Z the B B o°ard.° r m ° rC °' C Pr ° CedUral Pr0 ' eC ' iOnS U " dCr aS a PP' ied 5 '^ cols 

1 Please expand on any personal interest you have in Beck issues. 

2 Co™ y a "' :ge ' 1 *** Vi °' a,i0ns 3X2 curremly pending before lhe ° ffice of Oeneral 

a. How many alleged Beck violations have resulted in the issuance of a complaint? 

b. How many alleged feet violations have resulted in a settlement? 

i. What type of relief has been provided to workers who received a settlement? 

c How many alleged fee* violations have been dismissed without the issuance of a 
complaint? Please explain the basis for each dismissal. 



'Raymond J Uleunesse, Jr., Esq, Workers' Experiences in Attempting to Exercise Their Rrihr, I Jn,i,r 
<nZT,T, ^ BeCk !5* Related CM «- Vole 3 Ap^ 2u£ ^ ^ """" 

'IZwS^ '"'' R " j0rm - ' 12 Cong ' (20,2 > (Testimony of Ten, Bowman) * ' 

«™a^^^^ 

Undewialioi^Ubbor-refatfom-il (| M visfeed March K "on) erS ° nS COVmd - un,on - secur,t y" a ^^^ts-re e ul a(C d- 
Memorandum GC ll-l f. 0m« of the General Counsel. Mandatory Sitbrntssums ,n ,W„cv. Apr . 1 2, 2011. 
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3. flow many alleged Beck violations are pending before the Board? 

a. How many alleged Beck violations have been decided by the Board? 

b. How many of these cases have been decided in favor of the union? 

c. How many of these cases have been decided in favor of the worker? 

4. What is the average amount of time it takes the Office of General Counsel to process an 
alleged Beck violation— from the filing date to a final disposition? Please provide an 
accounting of each alleged Beck violation and the length of time it look for the charge to 
reach a final disposition. 

a. How does the average amount of time it takes to process an alleged Heck violation 
compare to the average amount of time it takes to process other unfair labor practice 
charges? 

5. What is the average amount of time it takes for the Board to issue a decision in an alleged 
fee* violation? Please provide an accounting of each alleged Beck violation decided bv the 
Board and the length of time it took to render a decision, 

6. Does the Office of General Counsel maintain the policy outlined in a I oog General Counsel 
Memorandum that "an unfair labor charge alleging improper agency fee charges should be 
dismissed if the objecting party generally asserts that he has been improperly charged?"* 

a. Does the Office of General Counsel maintain the policy that a worker must "present 
evidence or ... give promising leads that would lead to evidence that would support [a 
Beck violation]? 1 

b. How does the Office of General Counsel define a 4 promising lead?" 

c. How many cases have been dismissed by Office of General Counsel because a 
worker could not "present evidence" or a "promising lead" of an aliened Beck 
violation? c 

7. Does the Office of General Counsel maintain the policy that "cases raising questions as lo 
whether the charging party has met (the evidence burden) should be submitted to the 
Division of Advice?"' 1 

a. If so, how many cases of alleged Beck violations has the Division of Advice 
determined to have met the burden? 



■j Memorandum GC 98- 1 1 . Office of the General Counsel, OWe// w Concern,,* Prying of Beck Caws. Aug. 



10 Id 
"id 
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b, How many cases of alleged Beck violations has the Division of Advice determined 
has not met the burden? 

8. Does the Office of General Counsel maintain the policy that the union must verify by an 
audit that the chargeable and non chargeable expenditures claimed were made? 

9. I low many cases have been referred to the Division of Advice concerning "the type and level 
of audits unions must give Beck objectors?" 12 

a. What is the current status of such cases? 

b. How many have resulted in the issuance a complaint? 

c. How many have been dismissed? 

d. How many are pending before the Board? 

1 0. 1 low many cases have been referred to the Division of Advice that concern "whether Beck 
objectors are entitled to audits along with the notice of their Beck rights?" 1 i 

a. What is the current status of such cases? 

b. How many resulted in the issuance of a complaint ? 

c. How many have been dismissed? 

d. flow many are pending before the Board? 

It. Did you participate in advising the Board in its issuance of the "Emplovee Rights Under the 
National Labor Relations Acf poster rule?" If so, did you advise the Board that they should 
consider including in the notice notification of a workers' Beck rights under the National 
Labor Relations Act in the poster? If not, why not? 

In preparing your answers to these questions, please answer each question individually 
and include the text of each question with your response. When producing documents to the 
Committee, please deliver production sets to the Majority Staff in room 2157 of the Ray burn 
House Office Building and the Minority Staff in Room 2471 of the Ray bum I louse Office 
Building. The Committee prefers, if possible, to receive all documents in electronic format. 



|- Memorandum OC 1 1 - M . Office nfihe General Counsel. MwtJuioty Suhmissium tu Advice, Apr. 12, 20\ 



.Vcv National Labor Relations Act, Employee Rights under the National Labor Relations Act, nvaihhh ai 
Imp :/, ww.alrb.go v/sitcsAk» fa u I t/fi le s/doc u m ents/ 1 5 62, 'employ wrrightspostcr- 8-5x1 I. pd f. 
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The Committee on Oversight and Government Reform is the principal oversight 
committee of the House of Representatives and may at "any time" investigate 'any matter" as set 
forth in House Rule X. An attachment to this letter provides additional information about 
responding to the Committee's request. 

If you have any questions about this request, please contact the Committee at 
202-225-5074. Thank you for your attention to this matter. 



Sincerely, 




Darrell (ssa 
Chairman 



Enclosure 



cc: The Honorable Elijah E. Cummings, Ranking Minority Member 



nANItt LU- ISSA. CAllMJHNIA 

OIAIHMAN n -' J ' n ' B 'JUMMlNr.S, MARYLAND 

ItAttRflW; MINORITY UFMBER 

ONE HUNDRED TWELFTH CONGRESS 

Congress of tfjc Unitcb Mites 

S>omfe of fttpraenbttfbcff 

COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM 
2157 RAvnunw House Office Buuoing 
Washington, DC 20515-GM3 

Minority 



Responding fr» r rt mm:„.. tf |) ueilmrnf »,„ ,.„,„,., 

I lit complying with this request, you should produce all ftnomhfe I , 

mnM or otherwise made innccc-sibte to ,hc KEd£ ' ' 
2. In the event lh<« any ent ity , mg a n iTt W ioa or individual denoted in Mm«m h» 

J,><;l "" m PrU ' llU:,i0nS Sh ° Uld ta pB!p " ed «» *« "> *« following 

fa) riw production should consist of single page laeced [ mai ». t«| c ,- TIF1 

accompan.cd by a Coneochnce-tormn, load «t„ ()p eon r 'll c, nie tid -, 
Me dditing the field, and character lei,g.l, S olthe load m" 

<b> "* ,0,Kl 1518 S,MH,IJ ,m " d ' "~' »«« and 

(c) IC the production is completed through a scries of multiple partial productions 
Held names and file order in all load files should mulch P"»"Mu>ii». 



.1 



4. 



5. 



I 



4 SSsffiiSSsaSassSr 

*-* *ive. box ar fold* should c LiJ ^^X^Sr ** 

It shall nol be a basis for refusal to produce documents tint mu n, 
*o posses non-iOcniic^ w iJLl 4»tS 3S^ST* 
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rson or entity 



produce <he hftST" ° dc ' C ' m " ,c llw *"»■« «n which l0 

possible explalialion „l «hy foil compliance is nol 



12. In the event that a document frwilfflfe M on lhe ha«i« rt r.irf«>fc S ~, ~~, 

recipients, and explain the SdSSSS d"" , ■ 
your possession, custody, or control. document ceased to be m 

14. H'adate or other descrinlive ill-nil *,-t r,.,-.i, ;„ .i 



"P"u subscuuem .ocution 5 * *" * ""'"^ 



1 



1 7. All documents shall be B*»MM|M sequential ly and prgduccd se^ntMly. 

In I b" X vet i S? 10 " ,e Cl >™ni<tec; Ruction sets 

Mi. 1 be delivered lo the Majority Stall m Room 2 1 J7of tile fey bum louse Offi™ 

**■*« and the Minority Steffin Room 247! of the Rayhum R2 Mkc £„ g . 

U Z^w/' e "' " °, r u ,C J0CUI "°" 1 P todl «-'' iu »- >™ should submit a written 
eertllicauor,, 31! . tK d by you or your counsel. staling thai: ( I ) diIi B «H c "el, Ins 
been completed of all documen.s in your possesMom custody o eon ro " i 

li ™ ;,,?: C1,n ' : "" nKp ? nsivc j0Cl "" ans: anU ^ * ^.«n«nL Ltd during 
Hie March that are responsive luve been produced lo the Committee. 

Definitions 

'• ^ m, ." <totUmC .?'" T "">' lWiUan ' or 8«Phi« matter ofnnv nature 

ntsoever regardless o bow recorded, and whether original or copy, incluu C hut 
not limned lo. the following; memoranda, reports, expend reports boots : TZtl. 
tnstructions, linancial reports, working papc/s. records. Z £ ^ 

I" ™,™* ldCSn ', mS - fCC , CipIS - : ' Ppraisals ' W** magazine newspa'pers 

contracts, cables, notations of any lypc ol'convcrsalion. telephone call mec in 
other communication, hutle.ins. primed matter, computer g%£*£Z* °' 
invoices, .ranscr.p.s. d.^es.^aiyses.reUar^sia.u^ies.niinute^ hil. *^ ou ,f, 
cs.ima.es projections, comparisons, messages, correspondence, press rde ses 

Circulars, mnnrinl «intj>m. tn t«. ..->...'. .... .. 1 - '*-'taac&. 



- - i ' ...^-.a^tjw, vvji i vs junufiicc, press re eases 

cs onn ir nC,i r j T' " P " li0 " S - ""^ «»- «"e i t u«ions, 

q cs. onna.rcs and surveys, and work sheets (and all drafts, preliminary versions 
l.cra.ions, modifications, revisions, changes, and amendment ol any of ,l,e 

"TiTf' " M aUachmcntt or thereto), and graphic „r oral 

records or representations oi any kind (including without limitation, Linmnh, 
charts, graphs, nrnrolkhc. microfilm, video.ape. recordings and ICS and 
electromc. moc . anted, and electric records or representations ol any kTnd^'h? 
vUhotM limilauon, lapes, cassettes, disks, and recordings) and other written or S 
typed or Other graphic or recorded matter o. any kind or nature, Sfi, 

.Uher; vis \ a ", PrC - CrVCd !n UTilin «- «"»• **■ videotape T 

,7 ', d " cuma : t beam « •»> notation not a par. ol the original text is to bo 

Itt&SSSi A draft or non "' dCT,ical «™ Ja 

...heruiso and whether in a meetin,. by W^^SS^SSS^ " 
telexes, relenscs, or otherwise. m * m ' 

1 The lerms "and - and \n" shall be construed broadly and ci.her conjune.ivdv or 
Ji*j..nci. vcly W bring ,v|thin the .cope of,.* any in^ZS ilht 
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6. 



IT* terms "p^son" or "persons" mean natural persons, firms partnership 
associations, corporations, subsidiaries divisions uW Zll V P 
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The Honorable John Wine, Chairman 
Committee on Education and the Workforce 
House of Representatives 
2101 Rayoum House Office Building 
Washington, DC 20515-6100 

Dear Chairman K/lna: 

m JS^ for y°" r lnte «*t m the Office of the General Counsel's (OGC's) 

« , S5SS5ncsassii' , -*-"-*' ff ? 

Mn. JO « r^^Ilf last A year - stifled before the Labor, HHS Subcommittee of the 
nscommendallon*. Sines that time, I have directed my staff to seek out lono-tarm 

ES^rasr **** — sssssssf 

office is more consistent with case intake in others. To that end we haveTronol*? « 
Not program for consolidation of our St Louis office exd"s^ of^ur P«nS, P 

K!^5S^ «*» -id be 

will t» S^htaff Pi i rt 'll 018 ^' the top management structure for Regions 14 and 17 
Office. upponunny to assess the performance of a combined Regional 
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under ftSSX^pffi^ « Office 

ways to minimize any anticipate* end SnaK.K^ 8 ! 9 "* 1 to provW8 in8| 8 M '"*> 
reetructuring that would ^Stoi^^^J^tl TOUO 9 ftom 
It la expected that the Regional d5,Zw^ S^ 1 * 111 " 8 offecti v«n««- 
and the Agency, signified ^cea 
Government's leading legal caae ZmSS " dUd nfl *" Federal 

Aaaociatlon. Aa a m«u» of%5 MiM^nSS^T" 1 U *f*« American Bar 
Missouri guested and «^W»XtlT?£ St L ° Uh '- 
group of local union offlciala in Illinois mVi^i^Z 8 y 1^°™°*- Subsequently, a 
We office. In addition to those orXTthl^^ 8 ^phone briefing by 

of Congreaa and other mmS^^m^ISl^^ ^ 
areencloaed. "ora or me Illinois and Miaaoun communities. Those tetters 




Enclosures 



ife E. Solomon 
'Acting General Counsel 



cc: 
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March 28, 2012 



3 
J 



J 



Late fi. Solomon 
Acting General Counsel 
National Labor Relations Board 

1099 14 th Street, N.W. 5 
Washington, D.C. 20570 

• 

Dear Acting General Counsel Solomon: 

I respectfully request a briefing on and documents and communications related m th» H. i 
Missouri and Kaosas City, Kansas National Labor Relations Board N I R Rs r ? £ 
consolidation pilot program your office is considering Th, r." B "' Ce 

the utmost imp'orJce to M^^S^S^S. ° Pera, '° n "** ^ * °' 

Re* on 3 office, serving the Baltimore area, had a cost per production uX $l 78R 



2 Hmt W 1 ' V,A '"" *»*MM4»I 102 (April 7. 30 M ) 

- 

*/c/ut I. 

7 /,/ 



Lafe E, Solomon 
March 28, 2012 
Page 2 



States .bat you wiN "thorough v consider innm LT " V^ " ' 7) The release 

including practitioners. nJSS^^^Z^rX^ ^ ml 
Congress, before making a final decision Thnm H ,k community, and Members of 

To enable the commit te^to ^ '° W " h thc P ilo < P<>&™"' 

the interests of intern^ «SXS^ T " ** ""■""taaion. involved, 

NLRB, please ^ZSXSgStS^ 7? * ^ ,he effl « eB < ^ of -he 
April 1 1 , 2012: " a br,dm * and P™vide the following no later than 

' ' a A „d1~ ; ^ COmmlmiCa,i0na ^ * ' he ■*» ■«*■» -o consolidate Region 14 

date of the meetng. l^^X^X " * 

&^E^^£ M J ggSSiS* ~' « House 

Sincerely, 





fHN KLINE 
'hairman 

Committee on Education and the Workforce 
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NATIONAL LABOR RELATIONS BOARD 

OFFICE OF THE GENERAL COUNSEL 




April 9, 2012 



The Honorable Darrell Issa, Chairman 
Committee on Overnight and Government Reform 
House of Representatives 
2167 Raybum House Office Building 
Washington, DC 20515-3143 

Dear Chairman Issa: 

Today, the Office of the General Counsel is enclosing documents that are being 
produced to Freedom of Information Act requesters pursuant to the Agency's 
administrative review process. 

Please do not hestete to contact Jose Garza, Special Counsel for Congressional 
and Intergovernmental Affairs, at 202-273-3700 if you would like additional assistance 
regarding this matter. 




Enclosures 



cc: The Honorable Elijah E. Cummlngs, Ranking Minority Member 
Committee on Oversight and Government Reform 




United Stats* Government 

NATIONAL LABOR RELATIONS BOARD 

OFFICE OF THE GENERAL COUNSEL 
Washington, DC 20570 



1 935 - 20 10 WWJ1IIV.gov 



April 8, 2012 

The Honorable John Kline, Chairman 
Committee on Education and the Workforce 
House of Represent atfvea 
2181 Raybum House Office Building 
Washington, DC 20515^6100 

The Honorable Phil Roe, Chairman 
Subcommittee on Hearth, Employment, 
Labor and Pensions 
Committee on Education and the Workforce 
House of Representatives 
2181 Raybum House Office Building 
Washington, DC 20515-6100 

Dear Chairman Kline and Chairman Roe: 

Today, In response to your December 1 6, 201 1 request for additional information about 

redactton * ln production include material that fa not germane to the 
request or is personal privacy information. Aside from those redactiona the Commrtt Ju. 
reccing information that Is not beir* disclosed to the pub" ^^^01^^ in 

committee on a roJJIno basis as the collection and review process continue*. 

fig" * 'J** 1 * * j|> Joee Garza, Special Counsel for Congressional and 

matter ' 202 - 273 " 3700 wouW like additional assistance^a^inSttiia 





&fr*s^ 

E. Solomon 
General Counsel 

Enclosures 

cc: The Honorable George Miller, Ranking Minority Member 
Committee on Education and the Workforce 
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NATIONAL LABOR RELATIONS BOARD 

OFFICE OF THE GENERAL COUNSEL 




April 9,2012 



The Honorable Darrell Issa, Chairman 
Committee on Oversight and Government Reform 
Houae of Representatives 
2157 Raybum Houae Office Building 
Washington, DC 20515-6143 

Dear Chairman Issa: 

This letter serves as my continuing response to the subpoena served on the 
National Labor Relations Board, Office of the General Counsel on August 7, 201 1. In 
that regard, I am enclosing a CD containing mostly un redacted emails responsive to 
that subpoena. The redactfona made In this production include material that is not 
germane to the request or is personal privacy information. Aside from those redactions, 
the Committee is receiving information that is not being disclosed to the public pursuant 



This office will continue to provide documents to the Committee on a rolling basis 
as the collection and review process described in our September 9, 201 1 letter 
proceeds. Please do not hesitate to contact Jose Garza, Special Counsel for 
Congressional and Intergovernmental Affairs, at (202) 273-3700 if you would like 
additional assistance regarding this matter 



toFOIA 




Enclosures 



cc The Honorable Elijah Cumminga, Ranking Minority Member 
Committee on Oversight and Government Reform 




United Statu Government 

NATIONAL LABOR RELATIONS BOARD 

OFFICE OF THE GENERAL COUNSEL 
Washington, DC 20570 



1 915 -3010 ***"''* JK'*' 



March 20, 2012 



The Honorable Darmll \ssa, Chairman 
Committee on Oversight and Government Reform 
H ouse of Representative* 
2157 Raybum House Office Building 
Washington, IDC 20515 

Dear Chairman l**a: 

Please find ! tndOMd a CD containing mostly ^redacted emails responsive to the Committee's 
February 13 t 2012 request for information. Trie redactions made In this production induce 
material that is personal privacy information. Aside from those redactions, the Committee is 
receiving some Information that is not being disclosed to the public pursuant to FOIA. 

f^domW&tQ Mm > Garza, ^SpedaJ Counsel for Congressional and 
h^^tt 273-3700 if you would like additional assistance regarding 



Sincere iy, 



r If 9 E. Solomon 

Acting General Counsel 



oc: The Honorable Elijah E. Cummings, Ranking Minority Member 
Committee on Oversight and Government Reform 



United State* Government 
Oh NATIONAL LABOR RELATIONS BOARD 

OFFICE OF THE GENERAL COUNSEL 
iJk3k Washington, DC 20570 
1935 -20 to w#*.nirb.gov 



March 20,2012 



The Honorable John Kline, Chairman 
Commfttee on Education and the Workforce 
House of Representative* 
2181 Raybum House Office Building 
Washington, DC 20515-6100 

The Honorable Phil Roe, Chairman 
Subcommittee on Health, Employment, 
Labor and Pensions 
Committee on Education and the Workforce 
House of Representative* 
2181 Raybum House Office Building 
Washington, DC 20515-6100 

Dear Chairman Kline and Chairman Roe: 



•h. riniff * ^Ponseto *** E * CWT,Dar 16 > 2011 request for additional information about 

enclosed a CD containing mostly unredacted emails responses to that 
1°5£"7 1 5^^ da communication* In order to supplement my December 20, 2011 letter 

nmir^^- r? an ^ CtU8 ' baals ?! the com P ,aint - »» multitude of documents afready 
provided to the Committee germane to those matters. 

The redactions made In this production Include material that Is not germane to the 

^Ti^ JTT lnforTTiatlofl - Scribed In my December 20, 201 1 letter, this 

ZSZSS* PfDVida r ^ iW dOCUmonlB 10 ^ c ™*** on « rolling basis as the 

collection and review process continues. 

Please do not hesitate to contact Jose Garza, Special Counsel for Congressional and 
matter * 273-3700 tf you wouW [ike additional assistance regarding this 




C/\M-^ 



Solomon 
Acting General Counsel 



Enclosures 



cc: The Honorable George Miller, Ranking Minority Member 
Committee on Education and the Workforce 
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United State* Government 

NATIONAL LABOR RELATIONS BOARD 

OFFICE OF THE GENERAL COUNSEL 
Washington, DC 20670 
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March 13 r 2012 



The HonoraWe DarreJI issa, Chairman 
Committea on Overnight and Government Reform 
House of Representatives 
2157 Raybum House Office Building 
Washington, DC 20515 



Dear Chairman Issa: 



» u J^^ letto T " my continuing response to the subpoena served on the National 
Labor Relatfon. Board. Office of the General Counsel on August? 2011 In that regard I am 

^^^^P^J^ ™ tactod Bmail * ""V™*** *> that subpoena^The 

ggg?d^ l^SSPtZ ,f ^K mati>rtai matlinot ^ *> ^ request or Is 
personal prtvacy Information, Aside from those redaction*, the Committee Is receiving all 

Information that Is not being disclosed to the public pursuant to FOIA. 

This office will continue to provide documents to the Committee on a roiling basis as the 
mto* process described in our September 9, 201 1 letter proceeds. Please do 

A^^^^tn?^ ' ? MJniaJ ^^'onal and Intergovernmental 

Affairs, at (202) 273-3700 if you would like additional assistance regarding this matter. 



CM 



Enclosures 




E. Sotomon 
General Counsel 



cc: The Honorable Elijah E. Cummings. Ranking Mine 
Committee on Oversight and Government Reform 




United Stat** Govammant 
NATIONAL LABOR RELATIONS BOARD 

OFFICE OF THE GENERAL COUNSEL 
Washington, DC 20570 



JtllATKlN* *Q*M> 



March 13, 2012 



The Honorable John Wine, Chairman 
Committee on Education and the Workforce 
House of Representative* 
2181 Raybum House Office Building 
Washington, DC 2Q515-810O 

The Honorable Phil Roe, Chairman 
Subcommittee on Health, Employment 
Labor and Pensions 
Committee on Education and the Workforce 
House of Representatives 
2181 Raybum House Office Building 
Washington, DC 20515-6100 

Dear Chairman Kline and Chairman Roe: 



the B**Sw IhE^ 201^uest for additional information about 

officii c«SSl??r J rSTS^ ^ 0r7T1 ^° fl , de8Crib *»<* "n my December 20, 2011 letter this 

i^n^l^.^^^™ 150 ^ JoM Garza - Special Counsel for Congressional and 
matter ' 202-273-3700 If you *oukJ like additional ass^^r^a^^thm 




Solomon 
General Counsel 

cc: The Honorable George Mi f far, Ranking Minority Member 
Committee on Education and the WortforcT 




Nation At Uio* 

1935-2010 



United States Government 

NATIONAL LABOR RELATIONS BOARD 

OFFICE OF THE GENERAL COUNSEL 
Washington, DC 20570 
www.nlrt.gov 



February 22, 2012 



The Honorable Darrell lasa, Chairman 
Committee on Oversight and Government Reform 
House of Representative* 
2157 Raybum House Office Building 
Washington, DC 20515 

Dear Chairman fssa: 

This letter serves as my continuing response to the subpoena served on the 
National Labor Relations Board, Office of the General Counsel, on August 7, 201 1. In 
that regard, I am enclosing a CD containing mostly un redacted emails responsive to 
that subpoena. The redactions made in this production include material that is not 
germane to the request or is personal privacy information. Aside from those redactions, 
the Committee Is receiving some information that is not being disclosed to the public 
pursuant to FOIA. 

This office will continue to provide documents to the Committee on a rolling basis 
as the collection and review process described in our September 9, 2011 letter 
proceeds. Please do not hesitate to contact Jose Gara, Special Counsel for 
Congressional and Intergovernmental Affaire, at (202) 273-3700 If you would like 
additional assistance regarding this matter. 




Enclosures 

cc: The Honorable Elijah E. Cummings, Ranking Minority Member 
Committee on Oversight and Government Reform 




United States Government 
NATIONAL LABOR RELATIONS BOARD 

OFFICE OF THE GENERAL COUNSEL 
Washington, DC 20570 
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February 22, 2012 

The Honorable John Kline, Chairman 
Committee on Education and the Workforce 
House of Representatives 
2181 Raybum House Office Building 
Washington, DC 2051M100 

The Honorable Phil Roe, Chairman 
Subcommittee on Health, Employment 
Labor and Pensions 
Committee on Education and the Workforce 
House of Representatives 
2181 Raybum House Office Building 
Washington, DC 20516-6100 

Dear Chairman Kline and Chairman Roe: 

_ y^y- in "Mponse to your December 16, 201 1 request for additional Information about 
^XrJ K^J^^^ k ? ti !Ji ,n ort8f to * u PP | * m «* my December 20, 201 1 letter 

collection and review process continues. 

i^r^^^^!?^^'^?^^ Garza ' s P ectel fcr C^resslonaJ and 

jntergovemmental Affairs, at 202-273-3700 If you would Ilka additional assistance regarding this 



Sincerely, 




Solomon 
General Counsel 



cc; The Honorable George Miller, Ranking Minority Member 
Committee on Education and the Workforce 




NATIONAL LABOR RELATIONS BOARD 

OFFICE OF THE GENERAL COUNSEL 
Washington, DC 20570 
www.nirb.gov 
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February 7, 2012 



The Honorable Darrell lasa, Chairman 
Committee on Oversight and Government Reform 
House of Representatives 
2157 Raybum House Office Building 
Washington, DC 20515 

Dear Chairman lasa: 

i * d^, 1 ^**™ 8 *-! 8 my continu,n response to the subpoena served on the National 
Labor ««latlons Board, Office of the General Counsel on August 7, 201 1. tn that regard, I am 
enclosing a CD containing mostly un redacted emails responsive to that subpoena The 
redactions made in this production include material that is not flermane to the raau«rt or i* 






Enclosures 



cc: The Honorable Elijah E. Cummings, Ranking Minority Member 
Committee on Oversight and Government Reform 




^ x. United States Government 
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February 7, 2012 



The Honorable John Kline, Chairman 
Commrtte* on Education and the Workforce 
House of Representatives 
2181 Raybum House Office Building 
Washington, DC 2D51M1Q0 

The Honorable Phil Roe t Chairman 
Subcommittee on Health, Employment, 
Labor and Pensions 
Committee on Education and the Workforce 
House of Representatives 
2161 Raybum House Office Building 
Washington, DC 20515-6100 

Dear Chairman Kline and Chairman Roe: 

Today, in response to your December 16. 201 1 request for additional information 
about the Booing case, I have enclosed a CD containing mostly un redacted emails 
responsive to that request I provide these communications in order to supplement my 
December 20, 2011 letter explaining the legal and tactual basis of the complaint, and 
the multitude of documents already provided to the Committee germane to those 
matters. 

The redactions made in this production Include material that is not germane to 
the request or is personal privacy information. As described in my December 20, 201 1 
letter, this office will continue to provide responsive documents to the committee on a 
roiling basis as the collection and review process continues. 

Please do not hesitate to contact Jose Garza, Special Counsel for Congressional 
and Intergovernmental Affairs, at 202-273-3700 if you would like additional assistance 
regarding this matter. 




Enclosures 



cc: The Honorable George Miller, Ranking Minority Member 
Committee on Education and the Workforce 




United States Government 
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OFFICE OF THE GENERAL COUNSEL 
Washington, DC 20670 
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January 17, 2012 



The Honorable John Kline, Chairman 
Committee on Education and the Workforce 
House of Representatives 
2181 Rayburn House Office Building 
Washington, DC 20515-8100 

The Honorable PhB Roe. Chairman 
Subcommittee on Hearth, Employment, 
Labor and Pensions 
Committee on Education and the Workforce 
House of Representatives 
2161 Raybum House Office Building 
Washington, DC 20515-6100 

Dear Chairman Kline and Chairman Roe: 

Today, In response to your December 1 6, 201 1 request for additional information about 
the collective-bargaining agreement reached between the Boning Company (Boeing) and the 
International Association of Machinists (1AM) and the dismissal of the Boeing complaint I have 
enclosed a CD containing mostly unredacted emails responsive to that request 1 provide these 
communications in order to supplement our January 3, 2012 CD containing emails responsive 
to the Committee's request and my December 20, 201 1 letter explaining the legal and factual 
basis of the complaint and the events leading up to the wrthdrawaJ of the complaint against 
Boeing. 

The redactions made In this production Include material that la not germane to the 
request or is personal privacy Information. As described in my December 20, 2011 letter, this 
office will continue to provide responsive documents to the Committee on a rolling basis as the 
collection and review process continues. 

Please do not hesitate to contact Jose Garza. Special Counsel for Congressional and 
Intergovernmental Affairs, at 202-273-3700 If you would like additional assistance regarding this 
matter. 




Enclosures 



cc: The Honorable George Miller, Ranking Minority Member 
Committee on Education and the Workforce 
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United State* Government 

NATIONAL LABOR RELATIONS BOARD 

OFFICE OF THE GENERAL COUNSEL 
Washington, DC 20570 
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January 17, 2012 



The Honorable Darrell isaa. Chairman 
Committee on Oversight and Government Reform 
House of Representatives 
2167 Raybum House Office Building 
Washington. DC 20515 

Dear Chairman Issa: 

Today, In response to the Committee's December 14, 201 1 request tor additional 
Information regarding the collective-bargaining agreement reached between the Boeing 
Company (Boeing) and the International Association of Machinists (IAM) and the dismissal of 
the Boeing complaint, I have enclosed a CD containing mostly un red acted emails responsive to 
that request. I provide these communications in order to supplement our January 3 2012 CD 
containing emails responsive to the Committee's request and my December 20, 201 1 letter 
explaining the events leading up to the withdrawal of the compl aint against Boeing. 

The redactions made in this production Include material that Is not germane to the 
request or is personal privacy information. This office continues to collect and review 
documents consistent with the search parameters agreed to with the Committee. Thus far, 
many of the documents that contain the agreed upon search terms are not germane to the 
Commrttee's request We will continue to thoroughly search and review those documents and 
would appreciate the opportunity to continue to discuss with the Committee ways to prioritize 
our search based on the Commrttee's ongoing interest in this matter. 

Please do not hesitate to contact Jose Garza. Special Counsel for Congressional and 
Intergovernmental Affairs, at (202) 273-3700 if you would like additional assistance regarding 
this matter. 





ooiomon 
Acting General Counsel 



Enclosures 



cc: 



The Honorable Elijah E. Cummings, Ranking Minority Member 
Committee on Oversight and Government Reform 




National Labor 
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United States Government 

NATIONAL LABOR RELATIONS BOARD 

OFFICE OF THE GENERAL COUNSEL 
Washington, DC 20570 
wwwMtrb.gov 



1935-2010 



January 3, 2012 



The Honorable John KJIne, Chairman 
Committee on Education and the Workforce 
House of ReDmsentattvee 
2181 Raybum House Office Building 
Washington, DC 2051 5-€ 100 

The Honorable Phil Roe, Chairman 
Subcommittee on Health, Employment, 

Labor and Pensions 
Committee on Education and the Workforce 
Houae of Representatives 
2181 Raybum House Office Building 
Washington, DC 2001 M1 00 

Dear Chairman Kline and Chairman Roe: 

Today, in response to your December 16, 201 1 request for additional information about the 
theory and disposition of the Boeing case, I have enclosed a CD containing mostly unredacted emails 
responsive to that request I provide these communications In order to supplement my December 20, 
201 1 letter explaining the legal and factual basts of the complaint and the events leading up to the 
withdrawal of the complaint against Boeing. 

The redactions made In this production include material that is not germane to the request or 
Is personal privacy Information. As described In my December 20, 2011 letter, this office will continue 
to provide responsive documents to the Committee on a rolling basis as the collection and review 
process continues. 

Please do not hesitate to contact Jose Garza, Special Counsel for Congressional and 
Intergovernmental Affairs, at (202) 273-3700 if you would like addrbonai assistance regarding this 
matter. 




Enclosures 



cc: The Honorable George Miller, Ranking Minority Member 
Committee on Education and the Workforce 
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\j3% NATIONAL LABOR RELATIONS BOARD 

'f/f/l OFFICE OF THE GENERAL COUNSEL 

/ { \ Washington. DC 20570 



1935- 2010 



Januarys, 2012 



The Honorable Darren Issa, Chairman 
Committee on Oversight and Government Reform 
House of Repreeentatrvee 
2157 Raybum House Office Building 
Washington, DC 20515 

Dear Chairman Issa: 

Today, in response to the Committee's December 14, 201 1 request for additional 
information regarding the collective-bargaining agreement reached between the Boeing 
Company (Boeing) and the International Association of Machinists <!AM) and the 
dismissal of the Boeing complaint, I have enclosed a CD containing mostly unredacted 
emails responsive to that request I provide these communications in order to 
supplement my December 20, 201 1 letter explaining the events leading up to the 
withdrawal of the complaint against Boeing. 

The redactions made in this production include material that is not germane to 
the request or is personal privacy f reformation. As described in my December 20, 2011 
letter, this office will continue to provide responsive documents to the Committee on a 
rolling basis as the collection and review process continues. 

Please do not hesitate to contact Jose Garza, Special Counsel for Congressional 





Enclosures 



cc: The Honorable Elijah E. Cummings, Ranking Minority Member 
Committee on Oversight and Government Reform 



UNITED STATES GOVERNMENT 

NATIONAL LABOR RELATIONS BOARD 
Division of Operations Management 

1099 14 th Street, NW, Suite 10200 
Washington, D C. 20570 
(202) 273-2900 (Phone) 
(202) 273-4274 (Fax) 

February 22, 2008 

Honorable Dennis J, Kucinich, Chairman 
Domestic Policy Subcommittee 
House of Representatives Committee on 
Oversight and Government Reform 
Attn.: Jaron Bourke, Staff Director 
2157 Raybum House Office Building 
Washington, DC 20515-6143 

Hand Delivery 

Re: Representation Cases raising supervisory issues under 
Oakwood Health Care, Inc., Croft Metals. Inc., and 
Golden Crest Healthcare Center 

Dear Chairman Kucinich: 

This is in response to your letter dated February 1 , 2008, addressed to General Counsel 
Ronald Meisburg, requesting information concerning all representation cases pending, and 
newly filed since September 29, 2006, when the Board issued its Orders in Oakwood Health 
Care, Inc., 348 NLRB U 37 Croft Metals, Inc., 348 NLRB #38; and Golden Crest Healthcare 
Center, 348 NLRB #39, which raised similar issues. We appreciate your agreement to extend 
the time for supplying this information until February 26, 2008. 

General Counsel Meisburg asked me to collect and provide you with the requested 
information. The enclosed CD contains individual folders for each representation case in which 
supervisory issues were raised, and the holdings of the Oakwood Healthcare cases were 
considered and applied. For your convenience, I have organized the folders into categories: 
Cases pending before the Board; Cases remanded by the Board to the Regions; Cases filed 
before October 1, 2006; and Cases filed after October 1, 2006. Each case folder contains a copy 
of the petition, and a completed "questionnaire' 1 which provides responses to the items set forth 
in your letter. When applicable, I have also included copies of pre-election decisions, and post- 
election reports issued by the regional offices, as well as decisions issued by the Board. 

Shortly after receiving your information request, 1 discussed the request with Staff 
Director Jaron Bourke. I clarified with Mr. Bourke that the National Labor Relations Board 




does not maintain formal or informal records which would show whether parties agree to, or 
execute collective-bargaining agreements. This information would only be obtained during the 
course of investigating and processing subsequently filed unfair labor practice charges, or 
representation cases. Accordingly, the questionnaire for each case includes questions regarding 
newly filed unfair labor practice charges and representation petitions. 

Please contact me at (202) 273-2104 or Tern- .M organrgiNLRB . go v if you need assistance 
with the electronic Files, or require any additional information. 

I trust the enclosed information is responsive to your inquiry. 

Sincerely, 




Terry Amd Morgan 
Deputy^ssistant General Counsel 
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Mr. Ronald Mcisburg 

General Counsel 

National Labor Relations Board 



1 099 Fourteenth Street. NW 
W ashington, DC 20570 

Dear Mr. Ronald Mcisburg: 

When the National Labor Relations Board issued its controversial and tar reaching 
decisions redefining who is a supervisor — in Oakwood Healthcare, Inc: Croft Metals, 
Inc., and Golden Crest Healthcare { 'enter - it also identified 46 pending representational 
cases that implicated similar issues,' 

The Board remanded those 46 cases back to the Regions with directions for review 
and rehearing. Regions were also directed to note whether or not newly Hied cases raised 
similar supervisory issues and to code them with "Oakwood Health" in a field provided 
in the NLRLVs CATS case tracking system database. Presumably, too, a number of cases 
were pending at the Regional level that raised similar issues. 

I write to request the names and final disposition of all representational cases pending 
at, and newly filed since, the time of the Oakwood, Croft and Golden Crest decisions, 
which raised similar issues, and that you include at least the following information for 
each specific case: 

L NLRB determination of related cases after Oakwood: 

A. Please provide a copy of the original RC petition, 

B. Did the petitioner withdraw' the petition after September 29, 2006? 

C. If the petitioner did not withdraw petition, were the parties asked for views on 
the sufficiency of the record? 

D. Was an Order to Show Cause issued? If so. when? 

E. Was a hearing reopened in this case? 

t . What was the Regional Director's final decision? What was the date of that 



decision? 



1 Memorandum from Richard A, Siege I. Associate General Counsel to All Regional Directors (October 1 1. 
2006). 
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G, Was a request tor review filed? By which party? 

H. Was a review r granted? If so, when? 

L What was the Board's decision? When was it issued? 

2. Status of elections: 

A. For those cases in which an election had occurred prior to September 29. 
2006: 

L What was the date of the election? 

ii. Have the ballots been counted? If so, what was the result? 

iii. Was the election certified? 

B. For those cases in which an election had not vet occurred by September 29, 
2006: 

i. Has an election taken place? 

ii. If so, what was the date of the election ? What was the result? 

iii. Was the election certified? 

3. Unfair Labor Practices: 

A. Were charges alleging unfair labor practices filed by either Party? If so. what 
were they? Please provide all filings made by accusing parties. 

B. What is the current disposition of each of those charges? 

C. Did the Board invoke its authority to seek injunctive relief under Section 10(j) 
of the Act? If so, when and as a result of which complaints? 

D. Has the Board issued a decision and order on the charges? If so. please 
provide a copy of the decision and order? 

4. Initial Agreement: 

A. Has an initial bargaining agreement been signed? 

Finally, the Subcommittee requests that you submit this information in electronic 
form, either on a CD, a DVD, or a flash drive. Please provide these documents no later 
than 5:00 PM on Friday, February 15, 2008. 

The Oversight and Government Reform Committee is the principal oversight 
committee in the House of Representatives and has broad oversight jurisdiction as set 
forth in House Rule X. 
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If you have any questions regarding this request, please contact Jaron Bourke. Staff 
Director, at (202) 225-6427. 



Sincerely, 




Dennis J. Kueinich 
Chairman 

Domestic Policy Subcommittee 



cc: Dairy] Issa 

Ranking Minority Member 



United States Government 
NATIONAL LABOR RELATIONS BOARD 
OFFICE OF THE GENERAL COUNSEL 
Washington, D.C. 20570 
wwwMlrb.gov 

April 18, 2008 

The Honorable Michael B. Enzi 
Ranking Minority Member, Committee 
on Health, Education, Labor and Pensions 
United States Senate 
Washington, DC 20510 

Dear Senator Enzi: 

I am writing to you in response to the request of Greg Dean, General 
Counsel of the Minority Staff of the Committee on Health, Education, Labor and 
Pensions, for information concerning the employment and work assignments of 
Dennis Walsh in the Office of the General Counsel of the NLRB. 

As you know, Mr. Walsh was nominated by President Bush and confirmed 
by the Senate and served as a member of the Board from December 17, 2002 to 
December 16, 2004. On April 27, 2005, he was renominated by President Bush 
to be a Member of the Board. On January 17, 2006, he was given a recess 
appointment and that appointment expired on December 31 p 2007. 

Because it was very likely that the Presidents nomination of Mr. Walsh 
would be renewed when the Senate returned in January of 2008, 1 appointed him 
to a temporary position, not to exceed one year, as an excepted service attorney 
on my staff. I did so in order to assist him with employment while he awaited 
renomination and confirmation. President Bush renominated Mr. Walsh on 
January 25, 2008. That nomination is pending in the Committee. 

Mr. Walsh's temporary appointment in the Office of the General Counsel is 
to the position of Special Assistant to the chief of the Division of Enforcement 
Litigation in Washington. He is working primarily on legal issues arising in the 
Appellate and Supreme Court Litigation Branch and the Special Litigation 
Branch. He is not involved in matters where the General Counsel is acting in his 
capacity as a prosecutor of cases before the Board. 

Among other things, Mr. Walsh is assigned to provide guidance to 
attorneys working on a matter that I consider of high importance— the preparation 
of a model brief that we anticipate may be needed to defend before the courts 
the authority of the current Board, which is comprised of only two Members to 
issue valid decisions. 
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The opportunity for temporary employment that I have given Mr. Walsh is 
consistent with prior Agency practice with respect to Board Members whose 
terms have expired and whose renomination by the President for a successive 
term was expected. Indeed, I myself was given such a temporary appointment 
by former Genera! Counsel Arthur Rosenfeld after my own recess appointment 
as a Board Member expired on December 8, 2004, while I was awaiting Senate 
action on the President's January 2005 nomination of me to serve as a Board 
Member. 

While my Board Member nomination was pending, I served as Special 
Assistant to the Chief of the Division of Enforcement Litigation — essentially the 
same position that Mr. Walsh now occupies. I also worked on legal issues 
arising in the Appellate and Supreme Court Litigation Branch and the Special 
Litigation Branch, and was not involved in matters where the General Counsel is 
acting in his capacity as a prosecutor before the Board. 

When, in June 2005, the President withdrew his nomination of me to 
continue as a Board Member and nominated me instead to be General Counsel, 
I continued to serve in that temporary position until becoming General Counsel 
pursuant to a recess appointment in January 2006. 

Mr. Walsh, who has served as a Board Member for nearly five years 
pursuant to successive Presidential appointments, has previously been given 
similar assignments during the gaps between his terms of service as a Board 
Member. For example, following Mr, Walsh's completion of the December 17 f 
2002 to December 16, 2004 term to which President Bush had appointed him, he 
worked as Special Assistant to Board Member Liebman during the period when 
his renomination was pending and until President Bush's January 17, 2006 
recess appointment became effective. 

Based on my own experience this practice of providing temporary 
employment to individuals who having served with honor, are then asked by the 
President to serve another term, encourages individuals to accept reappointment 
and is in the best interests of good government and efficient public 
administration, and is in the best interests of the Agency. 

On March 6, 2008, my Deputy General Counsel, John Higgins, expressed 
a similar viewpoint in a memorandum that he wrote in response to a report by the 
Counsel to the Inspector General, Copies of both memoranda are enclosed. I 
concur with Mr. Higgins' conclusion. 
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If you or the Committee needs any additional information, please do not 
hesitate to contact me. 



Enclosures 

cc: The Honorable Edward M. Kennedy 
Chairman, Committee on Health, 
Education, Labor and Pensions 
United States Senate 
Washington, DC 20510 

Mr. Greg Dean, General Counsel 
Minority Staff of the Committee on 
Health, Education, Labor and Pensions 
United States Senate 
Washington, DC 20510 




Ronald Meisburg 
General Counsel 



UNITED STATES GOVERNMENT 
National Labor Relations Board 




Memorandum o\ 'Jm <? 



Date: March 6, 2008 



To: Ronatd Meisburg 
General Counsel 

Wilma B. Liebman 
Member 

Peter C. Schaumber 



From: John E. Higgins Jr. 

Deputy General Counsel 

Subject: testjBAtert No. OIG-IA-08-02: Attorney Positions for Former Board 

issue A^SK^Zp^^K^^Sffi^r' 8 

a G s=;^s 

am „. , First f n 5 ,0fem °st, almost to a person, the people who take Presidential 
appointments do so out ot a sense of public service and usually at owSfiSnrt«i m « , 
themselves. Most were making more money in the orivate serLr an H^l t0 
positions knowing that they will take a cut in nav th* ^£Zl£t V aCCep, these 
the Senior Executives working for ,hem and K£ w^X???™** ^ 
adverse effects on their practice of law. employment restrictions may have 

Second, they subject themselves to public scrutiny of their finance, «, ik=, 

.hey jaa js b» ,erm 

w,ll be renominated and if so, whether they Will be firmed °* Whe ' hef °' n0t ,ha * 
toease^n^^^^ 

have mentioned are statute^, there is'reaily ^J^ffX^^C&L 
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the burden save to permit incumbent Presidential appointees to make term - 
employment opportunities available to a Presidential appointee whn 

SRSSKffl^^ffi whe ( n his/her !erm ends and h0 

°he pXte secior P * '° P r0,essi <™> opportunities in 

c. na ,2r^ ' he f ySafS ' 1 avft been with the A 9 enc V' 1 h *ve observed Members and 
General Counsels graciously assist each other when expiring terms and detavPrt 
reappo.ntmen.s raised the specter ot temporary unemployment ^ o?an indivWu a , w hn , h 
President had decided should to serve ano.he/term. That ass S cle in i h P tn™ 
of temporary appointments. I know for example, that former ZX?F^T™ t!^ 
former Member Jenkins at least once' and tha, there hTS^Zl^I^e 

ve,lon?:^^ 

delays in tbe reappointment process BG*fl SS^ES ftffiS of 

if perchance we do. I cannot think of mSKSXte ^l^T^ ^ 
General Counsel or Board Member Moreover heZ, ■„ 1 ljal » ,,ed lh a" a former 
by peers viz. sitting Presidential appo^aT^^^ 3fe made 

that is conflicted by these kinds of appo mments In Ihod Z p ^ * any in,6res ' 
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As a former Inspector General and as a senior career employee, I urge the Board 
and General Counsel to reject the recommendation of this Issue Alert. 




cc: Les Heltzer 
David Berry 
William Cowen 



at 



2 % 
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UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 
OFFICE OF THE GENERAL COUNSEL 
Washington, D.C. 20570 



November 20, 2009 



The Honorable George Miller, Chairman 
Committee on Education and Labor 
United States House of Representatives 
Washington, DC 20515-6100 



Re: SEIU/NUHW Cas^s 



Dear Mr. Chairman: 



This is to acknowledge your letter dated November 17, 2009 requestina 

E2fcW h ? ^"i n LRS 03885 9r ° Wing ° Ut ° f the dis P ute between S^ce 
ffiSS i K mat, ^ al , Un,on - United Healthcare Workers-West and National 
. n H H ealth f c h are WorkerS " J hav * asked my staff to prepare an update which 
I will provide in the very near future, 

«fhr T"^ 8, if ' Can be 0f any further ^sistance to you in this or any 

o he matter, please do not hesitate to contact me at (202) 273-3700 For ease 
of reference, your correspondence is being returned. 



Sincerely, 



^rfal^Meisburg 
General Counsel 



Enclosure 




United States Government 

NATIONAL LABOR RELATIONS BOARD 

OFFICE OF THE GENERAL COUNSEL 

Washington, D.C. 20570 

www.nirb.gov 



September 1 , 2009 



The Honorable Edolphus Towns 
Chairman, Committee on Oversight 
and Government Reform 
2157 Rayburn House Office Building 
Washington, DC 20515-6143 

Dear Mr. Chairman: 

I am writing you in connection with the August 21 , 2009 request by Congressman 
Issa for certain NLRB representation case data (copy enclosed). 

The material has been provided to Mr. Kaplan of the Minority staff and I am 
enclosing a copy of this same material for the use of your staff. I believe it would be 
helpful to your staff if I met with them to explain the data on the enclosed disc. 

I can be reached at 202-273-3700. 




John E. Hfggins Jt. y 
Deputy General Counsel 



Enclosures 



cc; Wilma Liebman, Chairman 

Les Heltzer, Executive Secretary 



OGER 



fDOL'HUS TOWNS, MEW YORK P * 3E W'aJ 

CHAIRMAN 

DAfiftELLi ^CALlFOR W ,A 
ONE HUNDRED ELEVENTH CONGRESS ^ " 

Congress of tf,e Mnitt* £>tatts 

COMMIE ON OVERSIGHT AND GOVERNMENT REFORM 
2157 R AY9URN Hoyse Qrnc£ B ^ REFORM 

Wash^on. DC 20515-6143 

W'"*'i!y mftUMa* 
August 21, 2009 

Washington, D.C. 20570-0001 
Dear Chairman Liebman: 

W deceftfica^on election. en,ployer in each certification 

4 Loc «><w of each election. 

5 ^^onofthe election unit 

7- Date of election. 

» Type of el « tion .dwta^^^ 
9 Size of unit 
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'0. Election results. 

"■'d en(i f y , hoseelectlonslhatWebeen 
12 ^l^^^^^udcd 



rerun. 



re 



unfa,r Iabor practice char ™ - ««r : aborp , ctice chafge ^ 
Thank you for your, 

Kaplan of*. Committee staff atC 202) 225- 



Sincerel y, 



Dane If Issa 
Ranking Member 



The Honorable EdCphus Town, Chairman 



OGRR 



EOOL'HUS TOWNS, NEW YOfl K ^ 82/93 

DAfiflfLL £. i'SSA, CALIFORNIA 

ONE HUNDRED E„TH C ON GRES S 

Congress of tfje ©mteb fttata 

$ou*t of SqinftntatAig 

Washington, DC 2C515-6143 

M»jOfrfy {202 j 32S-SOSJ 

w^eriiv mat HS-50U 
August 21, 2009 

The Honorable WitaB. LiebmiUl 
Lnairman of the National Labor JtmUn^- □ a 
National Labor Relations BoaTd Re3aiJOnS ^ 
1099 l4*St I\\ W . 

Washington, DC 20570-0001 
Dear Chairman Liebman: 

cerfficatior, and decertified '"formation for each 

and decertified election, mpl ° yer involved in certification 

4 Locatl on of each election, 

5 Location of the election unit, 

* ****** ° f -eluded in election unit, 

7- Date of election. 

«■ Type of election decertification, certification, etc. 
9. Size of unit. 
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10. Election resuj ts. 

II Identify those elections that have been 
5074. °" tac <-Marv,n Kaplan of th= Committee staff* (202) 22S- 



Sincereiy, 




DarreJl Issa 
Ranking Member 



cc: The Honorable Edolphus Towns. Chairman 
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UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 
OFFICE OF THE GENERAL COUNSEL 
Washington, D.C. 20570 



May 14, 2009 



The Honorable George Miller 

Chairman. Committee on Education and Labor 

House of Representatives 

2121 Rayburn House Office Building 

Washington, DC 20515 

The Honorable Barbara Lee 
House of Representatives 
2444 Rayburn House Office Building 
Washington, DC 20515 

The Honorable Lynn Woolsey 
House of Representatives 
2263 Rayburn House Office Building 
Washington, DC 20515 

Re: SEIU/NUHW Cases 
Dear Chairman Miller and Representatives Lee and Woolsey: 

This is in further reply to your recent letter concerning the cases currently 
™ fthJ ^ N r nal Labor Relations Board's Regional Offices in San Francisco, Los 
pending in M Mftrt Servjce Employees 

Angeles, an ?.^^ Healthcare Workers-West (UHWW) 

International U n ™^ (NU HW), As I noted in my initial reply, 

SeJ^ .oreU-hensive status report. 

This letter constitutes that report, 

ThP^P cases have their genesis in the dispute between the former leadership of 

rSS cSS in such settings as acute care hospital 
nuraiUhomes! home health care, assisted living faculties, and elsewhere. 
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On January 27, 2009, SEIU s board imposed a trusteeship on UHWW, An 
immediate consequence of the trusteeship was that UHWW's principal officers were 
removed from any authority over UHWW business. Shortly thereafter, approximately 
100 UHWW officers and staff members resigned and affiliated themselves with a newly 
established labor organization, the National Union of Healthcare Workers (NUHW). 

On February 3, NUHW began seeking elections under Section 9 of the National 
Labor Relations Act (NLRA or Act), in order to be certified as the exclusive collective- 
bargaining representative of approximately 100,000 employees of private-sector health 
care employers covered by the Act, throughout California, who are currently 
represented by UHWW. (The Act does not cover public-sector employees and thus the 
NLRB has no jurisdiction over the approximately 50,000 home health care workers 
employed by public-sector agencies in California.) NUHW has filed petitions for 
elections in ail four NLRB California Regional Offices, with the majority of those petitions 
pending in the San Francisco and Oakland Regional Offices, Approximately 80 
petitions have been filed with the NLRB. 

Upon the filing of those election petitions, the Regional Offices promptly 
scheduled pre-election hearings and assigned agents to investigate whether the 
petitions met the 30 percent support threshold. Shortly thereafter, SEIU filed over 100 
unfair labor practice (ULP) charges in the four California Regional Offices, alleging that 
UHWW, under its pre -trustees hip leadership, engaged in conduct that both violates the 
NLRA and precludes the holding of a fair election. Recently, SEIU has filed additional 
charges, naming NUHW and its officers, covering much of the same conduct. 
Approximately 170 ULP charges in total have been filed by SEIU in this dispute. 

As a result of these ULP charges, the Regional Directors having jurisdiction over 
the cases have applied the NLRB's long-standing "blocking charge" policy to NUHW's 
election petitions. This policy provides that the NLRB will not process election petitions 
when alleged ULP conduct would likely interfere with employee free choice. See, e.g., 
Overnite Transportation Co.; 333 NLRB 1392 (2001); St. Gobain Abrasives, Inc., 342 
NLRB 434 (2004). Before doing so, however, the Regional Directors sought the views 
of the parties as to whether the petitions should be blocked. Furthermore, while the 
decision to block an election petition rests initially with the Regional Director, such 
action may be reviewed by the Board upon request. To date, NUHW has sought such 
review in only three cases; as of today, the Board has not ruled on those requests for 
review. 
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In light of the blocked election petitions, the Regional Directors are keenly aware 
of the need to act as expeditiously as possible to investigate these ULP charges, and 
the Agency has devoted significant resources to gathering evidence and conducting the 
necessary legal research. The Regional Directors, as well as my staff in Washington, 
have kept all parties apprised of the status and progress of afl cases. 

In addition, a large number of the bargaining units sought by NUHW's election 
petitions— at Catholic Healthcare-West (CHW) and Kaiser Permanente (Kaiser)— are 
covered by collective-bargaining agreements (CBAs) between those employers and 
UHWW. and thus are subject to the Board's long standing "contract bar" rule. This rule 
provides that the NLRB will not process an election petition during the term of a 
collective-bargaining agreement. In the case of CHW, the Regional Director for Region 
20. in San Francisco, by order dated March 17, 2009, dismissed the NUHW's petitions, 
finding that the current CBA between CHW and UHW constitutes a contract that bars an 
election from taking place, and furthermore, that a schism did not exist within SEIU that 
would serve as an exception to the contract bar rule. Similarly, in the case of Kaiser, 
the Regional Director for Region 32, in Oakland, by Order dated April 7, 200g, 
dismissed the petitions in those cases. Collectively those petitions cover some 65,000 
of the 100,000 employees that are currently represented by UHW covered by the Act A 
copy of each of the orders is enclosed. NUHW has asked the Board to review both of 
those orders, and those matters are, therefore, currently pending before the Board, 




As was the case when I first wrote, these matters continue to 
attention and that of my staff in Washington and in the affected Regions 
continue to deal with them as expeditiously as possible. 

Thank you for your inquiry. Please do not hesitate to contact me should you 
have any further questions or concerns. 




laid Meisburg 
General Counsel 




Enclosures; Orders in CHW and Kaiser 



cc: Chairman Liebman 
Ranking Member 



NATIONAL LABOR RELATIONS BOARD 

Region 20 



901 Market Street, Suite 400 Telephone: 415/356-5130 

FAX; 415/356-5156 

San Francisco, California 94103-1735 Website: www. ma? gov 

March 17. 2009 

Fred Seavey 

National Union of Healthcare Workers 
519 17 th Street 
Oakland, CA 94612 

Re; Catholic Healthcare West 
Case: 20-RC-18222 

Dear Mr. Seavey: 

On February 13, 2009. 1 issued an Order to Show Cause as to why I should not dismiss 
the instant Petition on the basis that the successor collective-bargaining agreement 
precludes conducting an election in this matter. Petitioner National Union of Healthcare 
Workers (also referred to as NUHW), tntervenor/lncumbent Union SEIU 1 United 
Healthcare Workers- West {UHW or Local) and Catholic Healthcare West (Employer) all 
filed responses containing numerous exhibits, including several declarations from 
Petitioner and one declaration from the Employer. After careful consideration of the 
submissions and other evidence, \ have decided to dismiss the Petition in this matter for 
the reasons that follow: 



Background regarding the Collective-Bargaining Agreement: 

After almost nine months of bargaining over terms for a successor collective-bargaining 
agreement to replace their contract that by its terms expired on April 30, 2008, UHW 
and the Employer reached agreement on October 12, 2008. The agreement is 
encompassed in a document entitled, "CHW/SEIU-UHW Master Negotiations 
Comprehensive Contract Settlement Proposal October 12, 2008" (herein called the 
CBA). The CBA includes the cover page and 68 additional pages, 2 and was signed by 
67 members of the UHW's bargaining committee and three representatives of the 
Employer who "unanimously recommend this agreement for settlement." Each page of 
the CBA was initialed by at least one lead negotiator from both UHW and the Employer. 
The cover page states, in relevant part, 



1 SEIU refers to Service Employees International Union, to which I also refer as the International. 
; The handwritten number on the top-right corner of each page of the CBA rises sequentially through 
page 38, at which point it reverts to 34 and again rises sequentially through 63, Thus, CBA inadvertently 
contains two pages bearing page numbers 34-38. 
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The Parties agree to the most recent version of the following CHW 
Proposals: 

b. Retirement Re-opener Proposal 

n. Additional Economic Commitment Side Letter 

Proposals or other items not expressly agreed to shall revert to the 
status quo. To the extent either Party has any proposal not already 
agreed to or referenced herein, that proposal is hereby withdrawn. 

This agreement represents the full and final agreement between the 
Parties. 

Final agreement is subject to ratification by the SE1U-UHW 
membership. The SEIU-UHW Bargaining Committee agrees to 
fully support and recommend ratification of this agreement. 

The CBA states that it is effective from May 1, 2008, until April 30. 2012, and covers a 
bargaining unit that consists of some 14,000 employees at approximately thirty facilities 
across the State of California. The facilities covered by the CBA match the facilities 
covered by the instant Petition. The CBA carries forward numerous provisions of the 
predecessor agreement, while providing new language for wage increases; a 
supplemental unemployment fund; continued participation in the UHW and Employer 
Joint Education Fund; new health insurance language; increased paid time for shop 
stewards; the creation of six full-time paid union positions; bereavement leave benefits; 
revisions to leave policies; revisions to the grievance procedure; new change of 
ownership language; language providing for paid meals for dietary workers; new 
recognition language; new language regarding seniority and job vacancies; new 
language on discipline and discharge; and side tetters to address facility-specific 
matters. 

The CBA also includes a "retirement reopener M committing the parties to meet within 
thirty days of ratification of the CBA to consider alternatives to the current plan and 
providing for review by their respective legal or benefits representatives in advance of 
finalization of the actual language of the retirement reopener. The parties also agreed 
to an Additional Economic Commitment Side Letter that states, in its entirety; 

1 . The Parties agree that there remain unspent monies relative 
to the Economic Commitment made by the Employer related 
to the 2008-2012 contract bargaining, 

2. While the Parties are in dispute regarding the exact amount 
of the unspent monies, they wish to resolve this dispute in 
the interest of reaching an overall contract settlement. 

3. As such, the parties hereby agree that the amount of the 
unspent monies is $2.3 million dollars. 
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4. The Parties agree to negotiate over how the money shall be 
spent to improve collateral pay issues, 

BNA reported in its Daily Labor Report that UHW advised it on October 31, 2008, that 
its membership had voted overwhelmingly to ratify the CBA. An article in the October 
31. 2008, edition of San Francisco Business Times reported that then UHW President 
Sal Rossetli had described the agreement as "historic" and announced that UHW 
intended to make this agreement a pattern for negotiations with smaller hospital 
systems. Various UHW press releases also heralded the agreement as "landmark." No 
press release or news article that I have reviewed on the subject of these developments 
in October 2008 characterizes the CBA as an interim, tentative or temporary agreement, 

Following ratification, the Employer implemented the terms of the CBA. It calculated 
and implemented retroactive wage increases for the 14,000 bargaining unit employees 
back to the effective date of May 2008 (approximately $7.2 million). It then made a 
second round of wage increases in 2008 as called for by the CBA. The Employer 
remitted union dues to UHW and processed grievances that UHW filed. 

One of UHWs negotiator's, Brian McNamara, contacted the Employer's lead negotiator, 
Judy Coffin, to set up a meeting over the allocation of the amount of money agreed 
upon under the "Additional Economic Commitment" side letter. Coffin declared that, 
during their phone conversation, she told McNamara that she was concerned about the 
rumors that UHW thought that the Employer was "jamming" it and told McNamara that, 
if he had a spreadsheet documenting how, in UHW's opinion, the Employer had not 
lived up to its commitment with respect to the 24%, 3 she would pass it on to the 
Employer's leadership to see if it wanted to add anything to the "bucket" already agreed 
upon. According to Coffin, McNamara said that he would get back to her. 

In compliance with the retirement reopener," UHW staff person Freja Nelson notified 
Coffin, by email dated November 21, 2008, that she wished to schedule a meeting 
within the prescribed thirty-day period following the ratification— before November 30, 
2008 — as called for by the CBA. Due to the imminent Thanksgiving holiday, they 
agreed to delay the re-opener meeting until after that holiday. 

Nelson emailed Coffin early in December to suggest that each side gather their 
"costers" for a pre-meeting to the retirement re-opener meeting. Coffin called her back 
in a few days to ask why the "costers" needed to be involved in view of the fact thai the 
CBA established that the amount of money involved was $2,3 million. According to 



1 During the 2008 negotiates, UHW and the Employer agreed on a total "bucket" of money, equal to 
24% of payroll costs, from which all new compensation cost items would be drawn. 
4 According to Coffin, negotiating the retirement plan provided for by the earlier agreement had also been 
difficult. For some lime, UHW claimed that the retirement language contained in the predecessor 
agreement required that the retirement benefit be based on "final average pay" and not a "snapshot" 
amount based on the employee's 2005 rate of pay. Just as in the case of the remaining amount in the 
"bucket", Coffin was adamant that the parties would not leave the bargaining table with unresolved 
economic parameters. UHW relented, and the language contained in the CBA represents a final 
settlement of these issues. 
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Coffin. Nelson told her UHW viewed that number as a floor or minimum. Coffin objected 
and pointed out that the language in the Additional Economic Commitment side tetter 
was clear, the amount was the result of a compromise in the face of disagreement and 
doubts about the exact amount, and the parties had explicitly agreed to the amount in 
order to reach a final agreement without incurring the delay that would have resulted 
from further examination of the "bucket" by their respective "costers." Coffin said they 
had a deal and she was not bargaining further over the amount. 

Coffin again spoke to McNamara on December 1 1 . 2008. According to Coffin. 
McNamara said that he thought that he and Coffin had an agreement that the 52.3 
million was a floor and that the Employer would consider more. Coffin told him that she 
had volunteered only to take back to the Employer's leadership any information 
McNamara provided to lend credence that the Employer, contrary to its own belief, had 
not met or exceeded its 24% commitment. Coffin contends that she indicated that the 
parties nevertheless had a firm agreement as to that amount, and that then-recent 
economic developments made it less likely that the Employer would be willing to add 
more. She allowed only that, for the sake of the relationship, if the Union could 
conclusively prove to the Employer that the "unspent" amount left in the "bucket" was 
more than $2.3 million, she would take that data back to her principals. She reiterated 
that she was not making any commitments and was not going to bargain over this issue. 
Coffin says McNamara admitted he understood that they had a "legal deal". 

In a letter dated January 12, 2009, that McNamara sent to Coffin to memorialize their 
conversation, and in his declaration, McNamara paints a picture distinct from Coffin's. 
He described the CBA as tentative, needing further negotiations to resolve important 
outstanding issues such as job matching with wage scales, language for the retirement 
re-opener, and language on local provisions applicable to various facilities that had 
become part of the bargaining unit since the predecessor agreement was signed. He 
also proposed new language for the retirement re-opener. 

Coffin disputed McNamara's contentions. She explained that UHW and the Employer 
had dealt with all known '"job matches" in the CBA, and the Employer had no intention of 
adding additional matches to the CBA. She acknowledged that, as with the 
predecessor contract, wage issues might crop up in the course of putting together the 
written final agreement. She also acknowledged that it was true that certain local 
addendums had not yet been fully incorporated into the CBA. She noted, however, that 
this process merely entailed review of local provisions to determine whether any of them 
conflicted with the CBA, in which case the CBA would control. The parties had 
encountered similar issues in 2004 and were able to resolve them successfully after 
implementation of the finalized predecessor contract. Coffin asserted that the 
declaration of Morgan Gay, submitted by Petitioner with its response, is incorrect in its 
claim that there was no contract in place while those adjustments were negotiated in 
2004. Lastly, Coffin posited that McNamara's letter is inaccurate in asserting that the 
CBA left open the issue related to the actual language of the retirement re-opener. 
Coffin argued that the parties had agreed to have legal and benefit expert review solely 
lo ensure accurate phrasing of the intended agreement— not to change substantive 
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content. McNamara's proposed language deviated significantly from the CBA language 
and could not have derived from mere legal review, according to Coffin. 

On January 23, 2009, Coffin called Judy Scott, General Counsel of SEIU, to find out 
whether the International was going to put the UHW under trusteeship, Scott returned 
the call on January 26, 2009, and told Coffin that she (Scott) had heard that the 
leadership of UHW was claiming that the CBA was not a final agreement. Coffin 
informed her that there was no question thai the agreement was settled on October 12 
2008, and that the CBA constituted a final contract. Scott asked if it had been fully 
implemented and Coffin claims to have assured her that it had. 

UHW and the Employer met on January 26, 2009, to negotiate changes to the 
retirement plan consistent with the re-opener in the CBA. Coffin stated that it was not a 
productive meeting because UHW did not stay within the terms of the re-opener and, 
instead, again raised UHW's position that the pfan should be based on "final average 
pay," a more expensive base for calculating retirement benefits. Coffin told UHW that 
the Employer was not going to re-visit that issue and that it would stick with the 
language of the re-opener which provided that $2 million would be added to the 
actuarial expense of the existing plan, an amount insufficient to fund the "final average 
pay" basis. McNamara continued to argue UHW's position and suggested another 
meeting. Coffin responded that she saw no point unless UHW was going to work with 
the Employer. She told him that, if he wanted to schedule another meeting, they should 
also discuss the collateral pay (bucket) issue, They tentatively discussed a date of 
February 9, 2009, for their next meeting. Events intervened prior to that date. 

On January 27, 2009, Scott informed Coffin that SEiU had just placed UHW under 
trusteeship. She told Coffin that Hal Ruddick, a deputy trustee, had been assigned to 
handle matters related to the Employer. Coffin then arranged with Ruddick to have a 
conference call the next morning with all the principals. During that call, Coffin again 
stated that UHW and the Employer had reached a final agreement, although as they 
had done in the past, they had left a number of details for clean-up at some point. Mike 
Hunter, attorney for Ruddick, suggested that, out of an abundance of caution, UHW 
wanted to have the parties enter into a simple document recording that there was an 
agreement. Later on January 28, 2009, both sides signed a document entitled 
"Setilement Agreement." 5 The one-page document incorporates the CBA and states 
that the settlement agreement constitutes a full and complete collective-bargaining 
agreement between the parlies. On February 5. 2009. NUHW filed the Petition in this 
matter. 

Analysis of the Collective-Bargaining Agreement : 

The Board set forth the basic requirements for application of the contract bar doctrine in 
Appalachian Shale Products Co., 121 NLRB 1160 (1958). Petitioner appears to contest 
the contract bar determination on the asserted bases that the agreement is temporary, 



1 Eliseo Medina, Trustee, signed for UHW 
Employer 



Catholic Healthcare West 
20-RC-18222 



or not final and complete. Petitioner then argues that even assuming that the 
agreement would otherwise constitute a bar, a schism exists within SEIU which 
pursuant to the precedent of Hershey Chocolate Corp., 121 NLRB 901 (1958) 
disqualifies the agreement from barring an election. 

Duration, Finality and Completeness: 

The C6A is a written, multi-year agreement effective by its terms from May 1 2008 
(retroactively), until April 30, 201 2. UHW and the Employer executed the agreement 
almost three months before NUHW filed the instant Petition. The CBA consists of a 
series of lerms thai were initially tentatively agreed upon but that UHW and the 
Employer adopted as final and binding on October 12, 2008, pending ratification UHW 
announced on October 31. 2008, that its membership had in fact ratified the agreement. 

The document that embodies the agreement between UHW and the Employer is not yet 
a 'cteaned-up" formal agreement, but under Board law it need not be In Gayiord 
Broadcasting Co., 250 NLRB 198, 199 (1980). the Board found a contract bar existed 
when both parties initialed each page of a document that covered "substantial terms 
and conditions of employment," "was intended by the parties to be a final and binding 
agreement." had been ratified by unit employees and was implemented by the 
Employer. Although the parties in Gaytord made some changes to the provisions of the 
document after initialing them, and in fact did not schedule the "formal execution" of 
their contract for almost ten months, the Board disagreed with the employer's arqument 
that the initialed document lacked "sufficient formality for contract bar purposes" 
because it purportedly was an "unsigned, tentative draft agreement which was later 
substantially revised by the parlies." Id. at 199. The Board concluded that the 
requirements of Appalachian Shale had been satisfied because "the parties have 
initialed an agreement which sets forth substantial terms sufficient to stabilize the 
bargaining relationship, therefore barring the processing of a decertification petition " 
Indeed, the Board has held that informal documents laying out substantial terms and 
conditions of employment may serve as a bar, so long as those informal documents are 
signed. St Mary's Hospital, 317 NLRB 89. 90 (1995). In quite different circumstances 
the Board found that there was no contract bar when the parties had no document that 
adequately identified the contract terms representing their full agreement, even though 
they had reached tentative agreement on discrete items. Seton Medical Center, 317 
NLRB 87 (1995). In the instant case, the parties assembled a set of documents 
containing all of the tentative agreements, attached a detailed cover page which listed 
and incorporated by reference the tentative agreements and the parties' expired 
contract (to the extent it had not been revised), had everyone present sign their names 
(three pages worth of UHW signatures), consecutively (or close to it) numbered and 
initialed each page, and assembled the entire package into one complete and self- 
contained document. The facts of this case fall squarely within the principles 
established by Appalachian Shale, Gaytord Broadcasting, St Mary's, and Seton 
Medical Center, fully satisfying the first requirement for contract bar. ' 
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As noted above, by its terms the CBA carries forward numerous provisions from the 
predecessor agreement, while providing for: wage increases; a supplemental 
unemployment fund; continued participation in the UHW and Employer Joint Education 
Fund; new health insurance language; increased paid time for shop stewards; creation 
of six full-time paid union positions; bereavement leave benefits; revisions to leave 
policies; revisions to the grievance procedure; new change of ownership language; 
language providing for paid meals for dietary workers; new recognition language; new 
language regarding seniority and job vacancies; new language on discipline and 
discharge; and various side letters to address facility-specific matters. Between these 
new terms and incorporation of the terms of the predecessor contract in provisions that 
had not changed, the CBA is comprehensive. In any event, however, the Board "does 
not require that an agreement delineate completely every single one of its provisions in 
order to qualify as a bar." II thus found a valid contract bar when the "parties agreed 
only in general terms to a union-security clause and dues check-off provision, leaving 
the language of those provisions to be worked out at a later date." Parrel Rochester 
Division of USM Corporation, 256 NLRB 996, 1000 at note 18 (1981) (signed 
agreement "intended to be final and binding" sufficient to stabilize bargaining 
relationship and bar petition despite subsequent negotiations over implementation of 
one provision); see also Spartan Aircraft Co., 98 NLRB 73 (1952) (finding contract bar 
when agreement was "so complete as to substantially stabilize labor relations between 
the parties, even though it leaves the wage provision for future negotiations"). 

As they had in the past r UHW and the Employer agreed to leave some issues 
unresolved but, in the overall scheme, these items appear to qualify essentially as 
relatively insignificant housekeeping matters. The parties have a past practice of 
negotiating in this manner and there have been past delays in assembling the final 
document and even "further negotiations" over outstanding items. There is no evidence 
that, in these circumstances in the past, UHW claimed that the contract was not a final 
agreement. The CBA contains a retirement re-opener and Additional Economic 
Commitment side letter that set forth the manner in which the parlies are to proceed 
regarding both matters. In a similar context, when a contract provided "that, within 90 
days from the date of signing, the Company and the Union will have concluded an 
agreement on article 30 to include any changes deemed appropriate in the seniority 
article and to establish a craft training program," the Board did not regard the 
"prospective bargaining and consequent uncertainty" of this provision "as sufficient to 
remove the agreement as a contract bar". Thiokol Corp., 215 NLRB 908 {1974}. 

Given the size of the bargaining unit, the number of separate facilities, and the fact that 
UHW and the Employer were integrating facilities into the bargaining unit for the first 
time, the end result of their negotiations was a bit complicated. The parties to the 
contract left some matters that might be modified or tidied up within certain guidelines. 
This fact, however, does not detract from the sufficiency, under the precedent noted 
above, of the CBA to bar an election. 

Petitioner, through declarations by McNamara, Gay. Borsos and Kahmar, relies on parol 
evidence to attempt to undercut the documents which, on their face, establish the 
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existence of the CBA. I addressed above certain Issues that NUHW would raise in 
attempting lo cast doubt on the status of the CBA, and the Employer's rebuttal to a 
number of NUHW's assertions about post-agreement communications. In the final 
analysis, however, these disputes are of no matter in evaluating the status of the CBA 
and, therefore, they need not be resolved in this proceeding. In the position statements 
that UHW and the Employer submitted in response to the OSC, they rely on the plain 
and explicit language of the CBA to establish that the contract is final and contains 
sufficiently substantial terms and conditions of employment. This approach is 
consistent with Board law, which consistently holds that parol evidence is inadmissible 
in assessing whether an asserted contract will act as a bar. The Board has affirmed 
that "for contract bar purposes, the documentary evidence, on its face, must be 
sufficient to establish the terms of the agreement and must leave no doubt that it 
represents an offer and acceptance of those terms." Waste Management of Maryland, 
Inc., 338 NLRB 1002, 1003 (2003) (no bar to decertification petition where 'exact terms 
"of alleged agreement could not be ascertained from parties" exchange of letters"). In 
the context of representation cases, '"the Board has consistently limited its inquiring to 
the four corners of the document or documents alleged to bar an election and has 
excluded the consideration of extrinsic evidence." Jd., at 1003; see also Loree Footwear 
Corp., 197 NLRB 360 (1972) ("the Board has consistently taken the position, which we 
here affirm, that the legality of a contract asserted as a bar is to be determined in 
representation proceedings from the face of the contract itself and that extrinsic 
evidence will not be admitted in a representation proceeding to establish the unlawful 
nature of such a contract"); Jet-Pak Corp., 231 552 (1977) (in determining whether a 
contract serves as a bar lo an election, we are permitted only to examine the terms of 
the contract as they appear within the four corners of the instrument itself). 

The document that UHW and the Employer signed on October 12, 2008, states on its 
face that "this agreement represents the full and final agreement between the parties." 
The CBA was initialed by the negotiators for each side and signed as in Gaytord. It 
expressly covers wages and other substantial terms and conditions of employment. 
The CBA calls for further negotiations between the parties to the contract on collateral 
pay issues and provides for a retirement re-opener, but it more than sufficiently 
stabilizes the bargaining relationship between the parties for the life of the agreement. 
UHW members ratified the CBA and its terms were implemented thereafter. Both UHW 
and the Employer have operated under the terms of the CBA. For the reasons set forth 
above, the CBA constitutes a contract that, other things being equal, would bar an 
election in this matter. 

Background regarding Schism: 

Petitioner argues that, even if the agreement between UHW and the Employer is 
permanent and final, it would not bar an election because of a schism within SEIU. 

UHW is a local that represents approximately 140,000 healthcare workers in California. 
Of these employees, approximately 78.000 work in hospitals. SEIU is one of the largest 
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labor organizations in the United States, with a total membership of about two million 
spread across a number of industries. 

SEIU claims that in March 2008, it received information that UHW had authorized the 
diversion of millions of dollars into nonprofit organization dubbed "UHW Patient 
Education Fund" designed in a manner that would exempt it from oversight by SEIU, the 
United States Department of Labor, and UHW members. Initially. SEIU sought to 
investigate the matter through information requests. In April 2008, SEIU sued UHW on 
behalf of UHW's members. UHW dissolved the nonprofit organization and restored to 
its coffers the funds that remained unspent, In August 2008, pursuant to his authority 
under the SEIU Constitution and Bylaws, SEIU President Andrew L. Stern appointed an 
agent to examine UHW's books and financial records. About the same time. Stern 
appointed two personal representatives to monitor UHW's conduct in such matters as 
contract administration and negotiations. As a result of these events, SEIU concluded 
that UHW had engaged in misconduct that included: the establishment of the nonprofit 
organization and transfer of millions of dollars thereto; misrepresentations to SEIU and 
to UHW's membership; improper diversion of $500,000 into an attorney trust account; 
and the wrongful appropriation and misuse of a database that belonged to the 
International. On August 25. 2008. SEIU notified UHW that a hearing would occur as to 
whether a trusteeship should be imposed on the basis of these and other allegations. 

SEIU appointed former U.S. Secretary of Labor Ray Marshall to serve as the hearing 
officer and charged him to prepare a report and recommendation as to whether a 
trustee should be appointed to take full charge and control of the affairs of UHW. Over 
six days in September and November 2008, Marshall conducted an evidentiary hearing 
during which both SEIU and the UHW were represented by counsel and accorded due 
process. 

By letter dated January 9, 2009, UHW's then-leaders claimed to Stern that they had 
received petitions and letters from members at dozens of UHW-represented hospitals, 
nursing homes, clinics and home health care units requesting that they ask SEIU to 
schedule a vote as soon as possible to determine whether UHW members wished to 
disaffiliate from SEIU. With this request UHW did not submit any of the petitions and 
letters to which it alluded in its letter. Earlier that same day, SEIU's Executive Board 
(IEB) voted to remove represented home care and nursing home employees from three 
different California SEIU locals, including UHW, in order to combine them into a single 
statewide local of approximately 240.000 employees. 6 

On January 21, 2009, Marshall issued his report and recommendations, finding 
that the leaders of UHW had engaged in financial malpractice and undermined the 
democratic procedures of the union through the creation of a sham educational entity. 



L Starling as early as 2000, SEIU had pursued a policy of placing all represented employees from the 
same industry into a single local union in each state. The membership had approved the policy al a 
convention and, after a hearing in 2008, former Board Acting General Counsel Leonard Page endorsed 
this program for California. UHW represented approximately 65,000 of such employees, and its officers 
had consistently objected to this proposal and vowed to fight its implementation. 
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and had attempted to transfer up to $6,000,000 from UHW into the coffers of this entity. 
Marshall found that he was "prevented from gaining more knowledge about [the 
education entity's] real purposes by [his] limited power to penetrate (the] shield erected 
by [UHW's officials'] perjury and attorney-client privilege claims." Marshall also found 
that UHW officials purposefully hid from SEIU the transfer of $500,000 to a law firm trust 
account and misappropriated SElU's convention database. UHW had argued before 
Marshall that SEIU initiated the trusteeship proceedings to retaliate against UHW 
officials for their criticisms against SEIU policies, but Marshall dismissed these 
arguments as unfounded. He also concluded that the response to the allegations by 
UHW's officers gave SElU's leaders reason "to question whether the UHW-W would 
ever deal forthrightly in their (sic) communication with the International Union." 

After reviewing the arguments and evidence and reaching findings of fact, Marshall held 
that the misconduct engaged in by UHW officials constituted financial malpractice and 
undermined democratic procedures, therefore establishing adequate grounds for 
trusteeship. Marshall stated that "no democratic labor organization can permit local 
unions to nullify international decisions reached through the democratic processes 
specified in their Constitution and Bylaws." Although he found adequate grounds for 
implementation of a trusteeship, rather than recommend an immediate trusteeship at 
that time, Marshall recommended that the IEB— which had been charged by President 
Stem with deciding how and whether to act on Marshall's Report — first give UHW's 
officials an opportunity to abide by and cooperate with SElU's recent decisions 
regarding long-term care jurisdiction in the State of California. Marshall concluded that 
the improper actions of the officials of the UHW that were the subject of the trusteeship 
hearing were "symptoms" of the larger problem of UHW's resistance to the long-term 
care jurisdiction program of the International. Marshall recommended that the officials 
of UHW be given five days to confirm in writing their intent to cooperate fully with the 
implementation of the SElU's decisions regarding long-term care jurisdiction. Marshall 
recommended that if UHW failed to do so within the allotted time, SEIU impose the 
trusteeship. 

On January 22, 2009, SElU's IEB reviewed and unanimously adopted the 
recommendations of the Marshall Report. The IEB also made it clear that Stern had the 
authority to impose a trusteeship on the basis of Secretary Marshall's findings if he 
concluded that UHW had failed to comply fully with the conditions set forth in Marshall's 
adopted Report. Five days later, UHW officials made clear their intention to resist the 
implementation of lEB's jurisdiction decision on long-term care jurisdiction in California. 

On January 27, 2009, SEIU International President Stern placed UHW under 
trusteeship for its failure, among other things, to commit to the conditions adopted from 
the Marshall Report. As a separate basis for implementation of emergency trusteeship, 
Stern stated that he had reason to believe that UHW's leaders were fostering and 
facilitating, or at a minimum failing to take affirmative action to counteract, plans and 
proposals lo decertify UHW bargaining units, deauthorize dues deductions, and trigger 
defections of UHW members to new rival unions, thereby immediately putting at serious 
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undermining the lawful objectives of the fnternational Union, Stern found that these 
concerns, on their own, were sufficient to warrant the imposition of an emergency 
trusteeship to safeguard the interests of the members of UHW. 

By operation of the January 27, 2009, trusteeship order, all officers of UHW's Executive 
Board were immediately removed from their positions as officers of the Local All 
officers, representatives and employees of UHW were ordered immediately to make 
available to the appointed trustees and deputy trustees all books, records and other 
property of the focal union. On the afternoon of January 27, 2009, the two appointed 
UHW 65 $ ' X trUSteeS be9an l ° oversee lhe dai| y operations and finances of 

The day after the trusteeship was implemented, a large number of former officers and 
agents of UHW announced that they had established a new union of healthcare 
workers, referred to as the "National Union of Healthcare Workers" or "NUHW " On 
February 2. 2009, MUHW began to file petitions with the NLRB seeking elections to 
decide whether employees wished to displace UHW as their exclusive collective- 
bargaining representative in numerous UHW bargaining units, or to deauthorize 
enforcement of the union security clause in other UHW-represented units, 

Analysis regarding Schism: 

Many years ago, the Board recognized a "schism" exception to the contract bar doctrine 
when: (1 } there is a basic intraunion conflict, meaning a "conflict over policy at the 
highest level of an international union . , . which resulls in a disruption of existing 
intraunion relationships," (emphasis added); (2) affected employees had an "opportunity 
to exercise their judgment on the merits of the conflict" at an open meeting with due 
notice regarding the purpose of the meeting; and (3) these events "result[] in confusion 
unstabilizmg the bargaining relationship," in that the employer faces "conflicting claims 
by the unions involved in the alleged schism." The Board applies these criteria 
conjunctively; all must be present to find schism. Hershey Chocolate Corp., supra at 
909, 



With regard to the initial criterion, the Board has emphasized that a conflict between a 
single local and its parent international, no matter how heated and vitriolic does not 
present the basic intraunion conflict at the highest level required for the "schism- 
exception. Swift & Co., 145 NLRB 756, 762 (1963) ("a [mere] disaffiliation movement 
with [the Local] born out of a policy conflict between that local and its international" does 
not satisfy the requirements for a schism). Accord, Georgia Kaolin Company, 287 NLRB 
485, 488 (1987) ("Disaffection among members of a local with action taken by an 
international does not constitute schism," even when that dissatisfaction involves the 
events surrounding a convention-the highest governing body of the international)- 
Yates Industries, inc., 264 NLRB 1237, 1249 (1982) {no schism when there exists '"only 
a disagreement between a local and its international"); Standard Brands, Inc. 214 
NLRB 72, 73 (1974) (no schism when "certain members [of a local] were dissatisfied of 
a proper and legitimate action taken by its international," since that dissatisfaction does 
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may be electronically filed with its offices. If a party wishes to file one of the documents 
which may now be filed electronically, please refer to the Attachment supplied with the 
Regional Office's initial correspondence for guidance in doing so. Guidance for E-filing 
can also be found on the National Labor Relations Board web site at www.nlrb.gov . On 
the home page of the website, select the E-Gov tab and click on E-Filing. Then select 
the NLRB office for which you wish to E-File your documents. Detailed E-filing. 
instructions explaining how to file the documents electronically will be displayed. 

Very truly yours, 

fsi Joseph P. Noreili 

Joseph P. Noreili 
Regional Director 



cc: Judy Coffin 

Catholic Healthcare West 
185 Berry Street, Suite 300 
San Francisco, CA 94107 

Gregory McClune 
Foley & Lardner 

One Maritime Plaza, Sixth Floor 
San Francisco, CA 94111 

Trustees 

SEIU, United Healthcare Workers-West 
560 Thomas L. Berkley Way 
Oakland, CA 94612 



Dan M. Siegel 

Siegel & Yee 

499 14 lh Street, Suite 220 

Oakland, CA 94612 

Bruce Harland 
Counsel to UHW 

101 Marina Village Parkway, Ste. 200 
Alameda, CA 94501-1091 

Lafe Solomon, Director 
Office of Representation Appeals 
National Labor Relations Board 
1099 14 th Street, N.W, 
Washington, DC, 20005-3419 
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United States Government 




NATIONAL LABOR RELATIONS BOARD 
Region 32 

1301 Clav Street, Suite 3 DON 
Oakland; CA 94612-5224 



Telephone: (510) 637-3200 
Fax No: (510)637-3315 



April 7, 2009 
Jonathan Siegel 

National Union of Healthcare Workers 
519 17 th Street, Suite 560 
Oakland, CA 94612 



Re: Kaiser Pemnanente 

Cases 32-RC-5642; 32-RC-5643; 32-RC-5644; & 32-RC-5645 

Dear Mr. Siegel: 

On March 10, 2009, 1 issued an Order to Show Cause as to why I should not 
dismiss the instant Petitions on the basis that the Memorandum of Agreement 
signed on September 12, 2008 bars the Petitions that were filed in the above- 
captioned cases on February 26, 2009. Petitioner National Union of Healthcare 
Workers (NUHW). I nterve nor/Incumbent Union SEIU 1 United Healthcare 
Workers-West (UHW) and Kaiser Permanente (Employer) all filed responses 
containing numerous exhibits, including several declarations from Petitioner. 
After careful consideration of the submissions and other evidence, I have 
decided to dismiss the Petition in this matter for the reasons that follow; 

Background regarding the Collective-Bargaining Agreement : 

As set forth in the Order To Show Cause, the administrative investigation has 
disclosed that in 1995. 26 local labor unions, including the Intervener, 
representing a variety of bargaining units of the Employer's employees formed a 
group called the Coalition of Kaiser Permanente Unions (Coalition). In turn, the 
Coalition and the Employer created the Labor Management Partnership (LMP) in 
1997 to, among other things, facilitate the collective bargaining process. In 2000, 
the LMP negotiated a National Agreement covering thirty-three bargaining units 
represented by local unions that the Employer and the Coalition mutually had 
agreed would participate in the national common issues bargaining process and 
who, prior to the effective date, agreed to include the National Agreement as an 
addendum to their respective local collective bargaining agreements. 



1 SEIU refers to Service Employees International Union, to which I also refer as the International 



On October 1, 2005, the LMP agreed to a successor National Agreement 2 
Section 3.B. of that Agreement states: 



Provisions of local collective bargaining agreements and this 
Agreement should be interpreted and applied in the manner most 
consistent with each other and the principles of the Labor 
Management Partnership. If a conflict exists between specific 
provisions of a local collective bargaining agreement and this 
Agreement, the dispute shall be resolved pursuant to the 
Partnership Agreement Review Process in Section 1 L2, 

If there is a conflict, unless expressly stated otherwise, this 
Agreement shall supersede the local collective bargaining 
agreements; however, in cases where local collective bargaining 
agreements contain explicit terms which provide a superior wage, 
benefit or condition, or where it is clear that the parties did not 
intend to eliminate and/or modify the superior wage, benefit or 
condition of the local collective bargaining agreement, this 
Agreement shall not be interpreted to deprive the employees of 
such wage, benefit or condition. It is understood that it is not the 
intent of the parties to inadvertently enrich or compound wages, 
fringe benefits or other conditions or to create opportunities for 
"cherry picking," "double dipping, - eta 

Section 3.D. of the Agreement states: 

1 The duration of this Agreement is October 1, 2005 through 
September 30, 2008. It shall automatically renew itself for an 
additional two year period (October 1, 2008 through September 
2010), unless either the Coalition (by rts Executive Director) or 
Kaiser Permanente (by its Vice President for the LMP) gives the 
other party written Notice of Reopening no later than ninety (90) 
days and no earlier than one hundred, twenty (120) days prior to 
October 1,2008. 

2, If either party to this Agreement gives timely Notice of Reopening 
to the other as set forth in Paragraph D.1 ., this Agreement and all 
local agreements that incorporate this Agreement as an addendum 
("Relevant Local Agreements' 1 ) shall be reopened with respect to 
Across-the-Board wage adjustments and Retiree Medical Benefits 
only ("Reopener Subjects"). Any and all negotiations conducted 
pursuant to this reopener shall be conducted at the national level by 



2 A copy of the relevant portions of the National Agreement is attached hereto as Exhibit A. The link to the 
complete National Agreement, the relevant local agreements, and the September !2, 2008 Memorandum of 
Agreement is h ttp://www. 1 m partnershiD.orp/eonrrac^pp Tcements/index . html . 
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the CIC. There stall be no local negotiations, and no other subjects 
shall be addressed. 

a. If this Agreement is reopened pursuant to Paragraphs D.l and 
D.2., above, and the parties reach agreement with respect to the 
Reopener Subjects before October 1 , 2008, this Agreement shall 
automatically renew itself for an additional two-year period, and any 
and all agreed upon changes with respect to Reopener Subjects 
shall be incorporated into this Agreement and the Relevant Local 
Agreements, 

b. If this Agreement is reopened pursuant to : Paragraphs D.1. and 
D.2., above, and no agreement is reached with respect to the 
Reopener Subjects before October 1, 2008, this Agreement shall 
automatically renew itself for an additional two-year period on ail 
other existing terms and conditions, provided, however, that the 
parties may continue to negotiate concerning the Reopener 
Subjects until such time as agreement is reached on those subjects 
or negotiations conclude. Any and all changes resulting from such 
continued negotiations shall be incorporated into this Agreement 
and the Relevant Local Agreements. 

3. This Agreement also affects the duration, renewal and reopening 
of Relevant Local Agreements as follows: 

a. Unless otherwise effective earlier as set forth in 
paragraph 3.b. r below, ail Relevant Local Agreements shall 
be effective as of October 1 , 2005 and remain in effect until 
midnrght on September 30, 2008. They shall automatically 
renew themselves, unless Notice of Reopening is given in 
accordance with Paragraph D.l above, for an additional 
period that depends on their classification under the 2000 
National Agreement, as follows: 

* GROUP I (local collective bargaining agreements with 
expiration dates on or before September 30, 2005): The 
renewed period for Group I agreements will begin October 
1, 2008 and expire on the anniversary in 2010 of their 
original Group I expiration date. 

• GROUP II (local collective bargaining agreements with 
expiration dates between October 1, 2005 and January 31 
2007): The renewed period for Group II agreements will 
begin October 1, 2008 and extend through January 31, 
2012 on the anniversary of their original Group II expiration 
date. In the event of such automatic renewal, employees 
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covered by Group II agreements will receive a wage 
increase on October 1, 2010 of not less than 3% ATB The ■ 
3% may be increased by an escalator method based on the 
BTG wage philosophy factors recommended to the 
Common Issues Committee on July 6, 2000, The method 
will be determined no later than April 1 1 2007, The method 
and its application will be subject to resolution in the review 
process in Section 1 of this Agreement 

■ GROUP III (local collective bargaining agreements with 
expiration dates on or after February 1 , 2007): The 
renewed period for Group III agreements will begin October 
1, 2008 and expire on or after February 1, 2012 on their 
original Group III expiration date. In the event of such 
automatic renewal, Group III agreements will be reopened 
on a staggered basis between October 1, 2010 and April 1. 
2011. The actual dates to reopen each Group 111 agreement 
will be determined no later than April 1, 2007. Group III 
reopener settlements will apply up to the extended 
expiration date of the Relevant Local Agreement or for a 
new full term if jointly determined in local bargaining. 

b. Any Relevant Local Agreement entered into during the 
2005 bargaining cycle prior to October 1, 2005 shall be 
effective as of the date of execution. Provisions of this 
Agreement incorporated as addenda to such a Relevant 
Local Agreement shall become effective as of October 1, 
2005. 

c. If Notice of Reopening is given in accordance with 
Paragraphs D.1. and D.2., above, the renewal provisions of 
Paragraphs D.2.a. and D.2.b. shall apply to the Relevant 
Local Agreements in the same manner as to this 
Agreement, except that the duration of a renewed Relevant 
Local Agreement shall be the period designated for its 
Group as set forth in Paragraph D.3.a., above. 

4. All terms of the renewed Agreement shall expire at midnight on 
September 30, 2010, except for the wages, performance sharinq 
opportunities, and benefits as identified in Section 2 of the 
Agreement. Those excepted provisions shall continue in effect until 
the expiration dates of the Relevant Local Agreements. 

The administrative investigation has additionally disclosed that the duration or 
term of agreement provisions of each of the local bargaining agreements all of 
which were effective as of October 1,2005, state: "w.anor 
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Case 32-RC-5642 

ARTICLE XXXVII - DURATION OF AGREEMENT (SEIU Master 
Agreement) 

Except as otherwise specifically provided, this Agreement shall be 
effective as of October 1, 2005, and shall continue in effect through 
the month, day, and year as specified in the National Agreement 
Section 3: Scope of The Agreement, D. Duration, Renewal and 
Reopening and shall be automatically renewed from year to year 
thereafter, unless amended, modified, changed or terminated. 

Either party wishing to change or terminate this Agreement must 
serve written notice of a desire to amend to the other party at least 
90 days prior to the expiration date. Notice of desire to change or 
terminate given by one party shall render unnecessary a similar 
notice by the other party. 3 

Case 32-RC-5643 

ARTICLE XXIX - TERM OF AGREEMENT 

Except as otherwise specifically provided, this Agreement shall be 
effective October 01, 2005 and shall continue in effect through the 
month, day and year specified in the National Agreement, Section 
3; Scope of the Agreement, D. Duration, Renewal and Reopeninq 
and shall be automatically renewed from year to year thereafter 
unless amended, modified, changed or terminated 



Either party wishing to change or terminate the Agreement must 
serve written notice of a desire to amend to the other party at least 
90 days prior to the expiration date. Notice of desire to change or 
terminate given by one party shall render unnecessary a similar 
notice by the other party. 

Case 32-RC-5644 

ARTICLE XXIX - DURATION OF AGREEMENT 

Except as otherwise specifically provided, this Agreement shall be 
effective as of October 1, 2005, and shall continue in effect through 
the month, day, and year as specified in the National Agreement 
Section 3: Scope of The Agreement, D. Duration, Renewal and ' 

rtiSPlS ? J?!S?2 P0rti ° m ° rthe four local »8r«inerrts at issue herein is attached to as Exhibits B 
<32-RC-5«42), C (32-RC-5643), D (32-RC-5644), and E (32-RC-5645) respectively 
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Reopening and shall be automatically renewed from year to year 
thereafter, unless amended, modified, changed or terminated. 

Either party wishing to change or terminate this Agreement must 
serve written notice of a desire to amend to the other party at least 
ninety (90) days prior to the expiration date. Notice of desire to 
change or terminate given by one party shall render unnecessary a 
similar notice by the other party. 

Case 32-RC-5645 

ARTICLE XXV - DURATION OF AGREEMENT 

Except as otherwise specifically provided, this Agreement shall be 
effective as of October 1 , 2005, and shall continue in effect through 
the month, day, and year as specified in the National Agreement, 
Section 3: Scope of The Agreement, D, Duration. Renewal and 
Reopening and shall be automatically renewed from year 
to year thereafter, unless amended, modified, changed or 
terminated. 

Either party wishing to change or terminate this Agreement must 
serve written notice of a desire to amend to the other party at least 
90 days prior to the expiration date. Notice of desire to change or 
terminate given by one party shall render unnecessary a similar 
notice by the other party 

No representation petitions were filed with the NLRB during the window period 90 
to 120 days prior to the September 30, 2008 expiration of the third year of the 
Agreement. However, pursuant to the reopener language of Section 3.D.1 and 2 
of the National Agreement, during this window period the Intervener gave the 
Employer timely notice of its intent to reopen the National Agreement 
Thereafter, the parties began negotiations regarding wages and retiree medical 
benefits on July 7 and 8, 2008. The parties resumed these negotiations on 
August 4. 2008, and, on September 12, 2008, signed a Memorandum of 
Agreement providing for across-the-board wage increases and certain chanqes 
to retiree medical benefits. 4 Paragraph VII of the Memorandum asserts that 'All 
terms and conditions of the National Agreement, referred to above, unless 
changed by the foregoing, shall be carried forward without change. The parties 
hereby reconfirm and agree to all such terms and conditions." As set forth in 
Section 3 D.2.a of the National Agreement, by entering into this Memorandum 
the National Agreement "shall automatically renew itself for an additional two- 
year period," Finally, with regard to renewal of the local agreements the 



copy of the September 12, 2008 Memorandum of Agreement is attached hereto as Exhibit F. 
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National Agreement states that since a notice of reopening of the National 
Agreement was provided pursuant to Section 3.D.2 and the parties reacned 
agreement on the reopener subjects prior to October 1 , 2008, then under Section 
3.D.3.C. the local agreements themselves were renewed for various periods 
ranging between 2010 through January 31, 2012. 



The four petitions at issue in this matter were each filed on February 26, 2008 
Petitioner asserts that the National Agreement is a five year contract which 
ceased to act as a contract bar as of October 1, 2008, the end of the third year of 
the contract Accordingly, Petitioner asserts that the instant petitions were timely 
filed and should be processed. By contrast, the Intervener and the Employer 
assert that the Memorandum of Agreement signed on September 12, 2008, acts 
as a contract bar which prevents me from processing these petitions The 
intervenor and the Employer assert that the Memorandum of Agreement either 
automatically rolled the contract over for an additional two years under a routine 
Evergreen clause analysis, or it constituted a reaffirmation of the contract under 
the Southwestern Portland Cement Company 5 doctrine 6 



5 126 NLRB 931 (1960). 



h™ I ' SSU !; Pet,t,on , er asserts on br,ef tha * ' must conduct a hearing *to consider the 
bargaining history and intent of the parlies in executing the Memorandum' of Agreement and to 
take evidence on the complex interplay between the Natrona! Agreement and the local 
agreements m order to determine 'which should prevail from the point of view of contractor 
analysis. However I reject Petitioned invitation to conduct a hearing to lake parole evidence on 

%2E£i th , 6 PartiSS T? 1 The Board does not permi( a P art * t0 P^°le evident of intent 
or alleged oral agreements to vary the terms of an unambiguous provision in a collective 

jargaimng agreement. Don Lee Distributor, Inc., 322 NLRB 470, 484 (1996)- Adobe Walts 306 

NLRB 25 (mWm Corp, 278 NLRB 1035 (1986) (National labor policy re^ Zfe^ce 

of oral agreements be unavailing to vary the provisions of a written collective baraainino 

agreement that is valid on its face). As the Ninth Circuit has stated, "Where contractual 

provisions are unambiguous, the NLRB need not consider extrinsic evidence. Parole evidence is 

^S^TT^^^' NLRB * ***** 2«3 f t 772 F.2? 

o/i, m W Cir. 19B5). I find the disputed provisions in this case to be clear on their faces 
Therefore the case before me involves the issue of what legal effect 1 should give to the " 
undisputed language in the National and loca agreements Sat I ra^ quoted at length above 
For the reasons set forth below. I find that this language effectively reaffirmed the "original ^ntract 
and evidences an intent to be bound to that contract for an additional two years 9 

Moreover, even if I were to consider and credit the declarations of Peter diCicco and Raton 

th /^lf Pe 7f W attaChe * 10 itS briet 1 find that lhis addit,onaJ ^dence doe. noi change 
! ESS T ' haVe ? aQh l* herein " ' n this r ^ ard ' diCicco s{ates *n his declaration thatXn 

^ b , e ' n9 ^? 0t J 3led in 2005 " the parties inten ^ d t0 <~te a five year 
contract but men inserted the limited third year reopener language into Ihe agreement solely in an 
effort to create a contract bar in its 4* and 5* years. diCicco states that the Employer was 

^ re °f Ener . 06 " mrted t0 Wages and ^ medkal benefits 
dossimL nf?n^IiT f tH ? agr !i ment would remain ""changed for five years with no 
possibility of complete termination of the contract In his declaration. Cornejo adds that in 2008 
none of the local agreements were (or could have been) reopened and that the only barqainina 
(hat took place was at the national level Cornejo also states that the parties in their public 
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In General Cable Corporation, 139 NLRB 1123, 1126 (1962), the Board 
established the basic principle that "'contracts of definite duration for terms up to 
three years will bar an election for their entire period; contracts having longer 
fixed terms will be treated for bar purposes as three year agreements and will 
preclude an election for only their initial three years," The Board adopted the 
three year contract bar rule as a reasonable balance between the competing 
interests of the employee freedom to choose their own representatives and the 
interests in the stability of industrial relations. In the health care industry, tf the 
parties have a contract that runs for three or more years, the appropriate window 
period for filing a representation petition is during the period not more than 120 
days or less than 90 days prior to the end of the third year of the agreement or 
anytime after the end of the third year of the agreement Trinity Lutheran 
Hospital, 218 NLRB 199 (1 975). It is black letter law that the parties to a contract 
can do nothing to eliminate the right of employees or a rival labor organization to 
file a representation petition during the appropriate window period. 

Nevertheless, if no petition is filed during the appropriate window period, the 
parties to a contract are free to take certain steps that effectively eliminate the 
rights of employees or a rival labor organization to file a representation petition 
after the contract expires. Thus, the parties to the long-term contract can 
execute a brand new contract prior to the end of the third year of the original 
contract. This new contract would act as a contract bar for its entire term up to 
an additional three years. See, e.g., Deluxe Metal Furniture Co,, 121 NLRB 995 
{1958}; Southwestern Portland Cement, supra; and Union Carbide Corporation 
190 NLRB 191 (1971) (premature extension acted as a bar to a petition not 
timely filed with respect to the antecedent agreement) . The parties to the 
contract can also agree to an Evergreen clause whereby, if neither party gives 
notice of their intent to terminate the agreement, the agreement rolls over for an 
additional period of time. Any such rolled-over agreement will itself act as a 
contract bar for the length of its rolled-over term not to exceed three years For 
example, in ALJUD Licensed Home Care Services, 345 NLRB 1089 (2005), the 
parties had a three year contract effective from March 1 , 2001 until February 28 
2004 with an automatic renewal clause renewing the contract for another three ' 
years if neither party gave notice to terminate. Since neither party gave such 



statements consistently referred to the contract as a five year agreement. However even ff I 
were to consider and credit these declarations, they do not change my conclusion that the instant 

m^IT ^ l ° 3 J™*! 01 £?■ ' n thiS re9ard ' in the le 9 al ™P«* of the 2008 

Memorandum on the contract bar issue, the only relevant considerations are the actual lanquaqe 

of the Memorandum and the National and local agreements. If the legal effect of this language is 

that the contract was expressly reaffirmed for an additional two years and the parties indicated an 

intent to be bound for an additional two years, that ends my inquiry. In point of fact the 

declarations from diCicco and Comejo actually support my contract bar conclusion because thev 

demonstrate that the intent of the parties in agreeing to this language was to create a contract bar 

^ccu^d th ' rd ^ ° f C ° l * aCl thSy ad0pt6d lh<S V6ry lan9Uage t0 ensure that 
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notice, the agreement rdlled over for 3 more years until February 28 2007 and 
constituted a contract bar to a petition filed on March 25, 2004. , * 

L h ntr e Jt h^L? !*! 52 ^ 5** t0 9 longA&rm a 9 re *™nt can preserve the 
contract bar status of that agreement after the end of its third year - the parties 
can reopen some provisions of the contract and reach an agreement that 
expressly reaffirms the original agreement and clearly indicates an intent on the 
part of the parties to be bound for an additional specific term. "The Board does 
not distinguish between new agreements and amendments in applying contract 
bar rules. Union Carbide, supra at 192, The seminal case in this area is 
southwestern Portland Cement, supra. In that case the parties entered into a 
three year contract that was effective from June 1/1957 to June 1 1960 with a 
provision stating that either party could reopen the contract for the' purpose of 

t '!l ,n ? t Wa9e I ° n,y - Under the Board ' s * ear con,ra * bar policy in 
Sr fat 1 X t,me - th ' S C ° ntract acted as a bar onl V until Ju *e 1 « 1 959. On July 
^ 1957. the parties executed a supplemental agreement amending the contract 
with respect to wages and vacation benefits. On August 6, 1958, the parties 
executed a supplemental agreement to be effective June 1 , 1958 reqardinq 
wages, senionty. and vacation benefits. On August 4, 1959. the parties siqned a 
supp emental agreement with respect to wages, seniority, and health and welfare 
wf imT S " pp em< r nt contained additional language stating that the original 
d»M i, r!*i C ?aS Ve ^ a,mn fl a 9 r ^ment, and the supplemental agreements 
fh ?. k i y2 J' 1957 and June1 > 1958 ^hall remain in full force and effect and 
shall be binding upon the parties hereto except as herein amended and 
supplemented. On these facts, the Board set forth the following rule; 

Where, after the end of the first 2 years 7 of a long-term contract and 
before the filing of a petition, the parties execute (1) a new 
agreement which embodies new terms and conditions or 
incorporates by reference the terms and conditions of the long-term 
contract, or (2) a written amendment which expressly reaffirms the 
long-term agreement and indicates a clear intent on the part of the 
contracting parties to be bound for a specific period such new 
agreement or amendment shall be effective as a contract bar for as 
much of its term as does not exceed 2 years. Id. at 933. 

Applying that rule to the case before it, the Board held that the 1959 
supplemental agreements constituted an amendment "which expressly 

he n^fp. ^K 0n K 9,nal ^ r e6ment and dearly [nd[cated an intent on the part of 
Z E be bound for a specific period. Under these circumstances, and as 

™ fiS h.tVhp I ^ 25 th V 959 amendments t0 *e contract were executed 
933-34 amended c °ntract constitutes a bar to this proceeding. Id. at 

^ — ■ — 

7 At the time this decision issued, (he Board had in effect a two year contract bar rule In General Cable 
Corporation supra, the Board adopted a three year contract bar rule. 



In ™?/?/ e a simi,ar resuft in Santa Fe Trail Transportation Co., 139 
NLRB 1513 (1962). In that case the parties had a collective bargaining 

agreement that was effective from July 1. 1958 until July 1, 1964 On February 

16, 1962, the parties signed a supplemental agreement which stated that the 

agreements ... effective July 1 , 1958 are hereby amended for the period from 

July 1. 1961 until July 1, 1964." That same day, a rival union filed a 

representation petition. The Board dismissed the petition. In so holding the 

Board reasoned that "the quoted language was an express affirmation of the old 

agreement" under the rationale of Southwestern Portland, supra, and that the 

reaffirmed contract acted as a contract bar. a 

In the case before me the fo (lowing facts are undisputed: 



(1) The Intervener and the Employer were parties to a .. 
Agreement that provided for a reopener at the end of the third year of the 
agreement regarding two issues - wages and retiree medical benefits; 

(2) The Intervener gave timely notice of its intent to reopen the Agreement on 
these two issues and the parties reached agreement on September 12, 2008 

' See also, Shen-Valley Meat Packers, Inc., 261 NLRB 958 (1 962). In that case the Board 

™22 hwSf t,OR ° n th ? ^ aS i S ° f the C0ntract ba £ doctrine - reC ^9 u P° n 3r> amendment to the 

^SSSSf^Ti 6X H CUted 3ft 5 r th€ end 0f the 3 year of contract but P""or to the filing of 
the petibon. The Board reasoned that the parties' intent to reaffirm their original long-term 

™S I** £Ta me , faCe ° f * he the amendment referenced that 

agreement and the duration clause provided that the amendment was to be effective throuon the 

3SJ£ ° f 55 T ement The Bo3rrf ^nd significant the scope of the S^SJST 
^ SSlfl *** to ranegotate the wage rate and other conditions of employment. The Board 
^iS2^S amendments signed by the parties which were limited to wages only, 
an*S« ^ V? «* fanguage Is not that a reopener clause that is limited to wages 

Jl . I 2 h!J >Tl 5 p6f 56 narrow in sc °P e t0 extend the operation of the contract 
as a bar beyond the th.rd-anniversary date. Rather, this case held that even where the reamer 
is so llml ed, it can still be found to extend the contract bar period if the rSSe^SS^ST 
expressly reaffirms the long-term agreement and expresses the intent of the parties to be bound 
oraspecrficpenod." Cf, Victor Manufacturing & Gasket Co., 133 NLRB 1283(19011 
(supplemental agreement not a contract bar since it did not expressly reaffirm the long-term 

?Kpe% 3 ia,ent ° n Part ° f tfie contrsctin 9 P artie * 10 be bound for a 

This holding is consistent with cases (ike J.N, Elison and H.R Ellison dJb/a Ellison Brothers 
Oyster Co., 24 NLR B 1225 (1959), where the collective bargaining ISSSSSSSSSSL 

S5J!! C £5 3 Pr0V l° n 9ivin9 6rther part * °P ,ion of torm'nrtnB t e axemen with 
60 days prror notice or giving 60 days prior notice to renegotiate wages only Thereafter when 

SlZra °k it$ in . tent !° fene9Ct ate W39es the *™» neld" tha not c f4s 
n^Z ^l! " the automatic renewal prov.sions of the contract, that the contract rolled 

TZ^T yeaf H and f ~ ica{i ™ ^on Wed after the renewal date was barred by the 
automatically renewed contract. By contrast, while the reopener in the instant case was limLdto 
*ages and ret.ree medical benefits, the resulting Memorandum of Agreement contained 

^^KOT3ir m,,nfl *• ori9inai as ™' and indicating an intent 10 be 
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(during the insulated period) on a Memorandum of Agreement reflecting that 
agreement; y 

(3) The second paragraph of the Memorandum states "This Memorandum of 
Agreement presents the new terms and conditions of the Reopener Subjects 

SSl^^ n 6 p f feS D Septem , ber 12 ' 2008 P ursuan * *° the National Agreement 
Section 3.D Duration, Renewal and Reopening," 

(4) Paragraph VII of the Memorandum states "All terms and conditions of the 
National Agreement, referred to above, unless changed by the foregoing shall 
be carried forward without change. The parties hereby reconfirm and agree to all 
such terms and conditions;" and " y 

(5) Paragraph 3.D.2.a of the National Agreement states If this Agreement is 
reopened pursuant to Paragraphs DA. and D.2. r above, and the parties reach 
agreement with respect to the Reopener Subjects before October 1 2008 this 
Agreement shall automatically renew itself for an additional two-year period and 
any and all agreed upon changes with respect to Reopener Subjects shall be 
incorporated into this Agreement and the Relevant Local Agreements." 

The issue before me is whether the above-quoted language from the 
Memorandum and the National Agreement contain terms sufficient, as a matter 
or law, to constitute a contract bar for a period of two additional years Based 
upon the rationale in Southwestern Portland Cement and Santa Fe Trail supra i 
answer this question in the affirmative. Just as in those cases. I find that the ' 
language in these two documents "expressly reaffirms the long-term agreement 
™m C ^ ? the Part ° f the contrac ^9 parties to be bound for 

ffinKSf"^ ~ ' e ' ? d0ber 1 ' 2008 thr0U9h Se P temb * r 30. 2010, Therefore, 
!r^rrtpelSn^ Mn constitute8 a contract bar to ^ processing of the 

tStSfff" l n0t f tha l J 8 fa ° tS in the inStant Case are readi, y distinguishable 
^e^uetprrfec^by the Board in Coca-Cola Enterprises, Inc., 352 NLRB 
No. 123 (August 14, 2008), the case that Petitioner primarily relies upon on brief 
to support its argument that there is no contract bar. In Coca-Cola, the parties to 

fhi°^H H h a9 fr r 5K** d 3 memorand ^ of understanding (MOU) after 
the end of the third year of the agreement but before the petition was filed 
However, the Board found that this MOU did not itself constitute a new contract 
since it did not have a readily discernible effective date or expiration date (two 
material terms of any contract); it was not so complete as to constitute a contract 

BaZZln^ t?H \Z P Zt t0 ° nly 3 S6Cti0n 0f the overa " «* Moreov™ 
Board found that the MOU did not satisfy the second prong of the Southwestern 

Portland Cement test since it did not incorporate by reference the terms oTthe 
€ h rm th a9ree , ment b K Ut mere, y referred * and t^t rather than evidencing an 

T , h7f rt ' eS t0b u b ? Und f ° r 3 Specif,c period - the contents of the MOU 
reflected that rt was written for the narrow purpose of addressing the employer's 
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implementation of a new delivery system for the drivers, who constituted only a 
portion of the bargaining unit. None of these distinguishing factors are present in 
the case before me. 

I aiso reject Petitioner's two additional arguments on brief: (1) The Board will 
only find that a renewed contract can create a new contract bar where "there is at 
least a theoretical possibility of complete contract termination and actual 
bargaining;" and (2) The various local agreements are written in such a way that 
neither party can give a notice of termination that would prevent automatic 
renewal of those local agreements at the end of their third year, thereby making it 
impossible (at least without holding an evidentiary hearing) to determine whether 
it is the local agreements or the National Agreement that should prevail for 
purposes of contract bar analysis. First, I note that Petitioner's assertion that 
Ihere must be at least a theoretical possibility of complete contract termination for 
an amendment to be found sufficient to renew a contract is at odds with the 
Board's conclusions in both Southwest Portland Cement and Santa Fe Trail, 
supra, where the Board held that contracts were effectively renewed even though 
there was no possibility of complete contract termination at the time of their 
respective reopeners. 9 Second, I note that the language of the National 
Agreement could not be clearer in establishing that the National Agreement takes 
precedence over any conflicting provisions in the local agreements, which 
includes any language regarding the duration of those local agreements. Thus, 
Section 3.B of the National Agreement states "If there is a conflict ... this 
Agreement shall supersede the local collective bargaining agreements." 
Therefore, I have resolved this case by relying upon the express language of the 
National Agreement establishing its supremacy over the local agreements and 
have rejected Petitioners invitation to hold an evidentiary hearing on this issue. 10 

Accordingly, since the February 26, 2009 petitions were clearly filed outside of 
the appropriate window period and after the National and local agreements were 
reaffirmed for an additional two years, I find that a contract bar exists to the 
processing of these petitions. Therefore. 1 hereby dismiss the petitions in Cases 
32-RC-5642, 32-RC-5643, 32-RC-5644, and 32-RC-5645." 



* See also, Union Carbide Corporation, 190 NLRB 191 (1971) (premature extension of contract executed 
at time when neither party had right to reopen the contract acted as bar to petition filed after end of 

tSSSSi 1 n°L Peri0d) * • J M C P !; 00 *'J'?'2 1INLRB1! 59 < ] 993 > (Premature extension not a 
bar to petition filed during window period at end of 3* year of contract). 

™ Under the terms of Section 3.D.3 of the National Agreement, it could be argued that as a result of the 
signing of the Memorandum on September 12, 2008, some of the local agreements were renewed for 
periods in excess of three additional years. However, under the Board's rationale in General Cable supra 
these renewed agreements could serve as a contract bar for no more than three additional years - i e until ' 
October 1. 201 1, and arguably only until the October 1,2010 end of the renewed National Agreement 

In the March SO, 2009 Order To Show Cause, J did not ask the parties to address the issue of whether a 
schism exists which would preclude application of the contract bar doctrine to this case 1 note that the 
schism issue has already been raised and fully litigated by Petitioner in Case 20-RC- 1 8222. On March 17 
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A review of this action may be obtained by filing a request therefore with the 
National Labor Relations Board, addressed to the Executive Secretary of the 
Board. 1099 14 th Street, N.W. Washington, D.C.2057O. A copy of such request 
for review must be served upon each of the other parties to the proceeding, 
including the undersigned. This request for review must contain a complete 
statement setting forth the facts and reasons upon which it is based. The 
request for review (8 copies) must be filed with the Board in Washington by April 
21, 2009. Upon good cause shown, however, the Board may grant special 
permission for a longer period within which to file. The request for extension of 
time should be submitted to the Executive Secretary of the Board in Washington, 
and a copy of any such request for extension of time should be submitted to 
Regional Director, and to the other parties to this proceeding. 

The request for review and any request for extension of time must include a 
statement that a copy has been served on the Regional Director and on each of 
the other parties to this proceeding, and it must be served in the same or faster 
manner as that utilized in filing the request with the Board; when filing with the 
Board is accomplished by personal service, however, the other parties shall be 
promptly notified of such action by telephone, followed by service of a copy by 
mail or fax. 

In the Regional Office's initial correspondence, the parties were advised that the 
National Labor Relations Board has expanded the list of permissible documents 
that may be electronically filed with its offices. If a party wishes to file one of the 
documents which may now be filed electronically, please refer to the Attachment 
supplied with the Regional Office's initial correspondence for guidance in doing 
so. Guidance for E-filing can also be found on the National Labor Relations 
Board web site at www.nlrb.gov . On the home page of the website, select the E- 
Gov tab and click on E-Filing. Then select the NLRB office for which you wish to 
E-File your documents. Detailed E-filing instructions explaining how to file the 
documents electronically will be displayed. 



Very truly yours, 



Alan B. Reichard 
Regional Director 

Enclosures 



2009, Regional Director Joseph P. Norelli issued a dismissal letter which found, inter alia, that no schism 
exists. I hereby take administrative notice of and adopt this portion of Regional Director Norelli' s decision. 
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cc: Ronald Goldman 
Senior Counsel 
Kaiser Permanente 
One Kaiser Ptaza 
Oakland, CA 94612 

Kathy Krieger 

Darrin Dalmat 

James & Hoffman 

1101 17* Street, NW, Suite 510 

Washington. D.C. 20036 



Latika Malkani 
Siegel & Yee 
499 14 th Street, Suite 220 
Oakland, CA 94612 



Bruce Harland 
David Rosenfeld 
Counsel to UHW 

101 Marina Village Parkway, Ste. 200 
Alameda, CA 94501-1091 



Trustees 

SEIU, United Healthcare Workers-West 
560 Thomas L. Berkley Way 
Oakland, CA 94612 

Michael J. Hunter 

Hunter, Cam ah an, Shoub & Bayard 
3360 Tremont Rd M Second Floor 
Columbus, Ohio 43221 



Lafe Solomon, Director 
Office of Representation Appeals 
National Labor Relations Board 
1099 14 th Street, N.W. 
Washington, D.C. 20005-3419 
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SECTION 3: 

SCOPE OF THE AGREEMENT 



A. COVERAGE 

This Agreement apples only to bargaining units repre- 
sented by local unions (hat Kaiser Permanent© and the 
Coalition mutually agreed would participate in the 
national common issues bargaJning process and who, 
prior to the effective date, agreed to include this 
Agreement as an addendum to their respective local 
collective bargaining agreements. Application to any 
other bargaining unrt, other than newly organized bar- 
gaining units as described below, will be subject to 
mutual agreement of the parties. 

The parties agree that when a local union signatory to 
this Agreement Is recognized to represent a new bar- 
gaining unit of an Employer pursuant to the provisions 
of the Labor Management Partnership Agreement and 
the Recognition and Campaign Rules, the local parties 
shall use an interest-based process to negotiate the 
terms of a local collective bargaining agreement and the 
appropriate transition to this Agreement. 

B. THE NATIONAL AGREEMENT AND LOCAL 
AGREEMENTS 

Provisions of local collective bargaining agreements and 
this Agreement should be interpreted and applied in the 
manner most consistent with each other and the princi- 
ples of the Labor Management Partnership. If a conflict 
exists between specific provisions of a local collective 
bargaining agreement and this Agreement, the dispute 
shall be resolved pursuant to the Partnership Agreement 
Review Process in Section 1.L.2. 

If there is a conflict, unless expressly stated otherwise, 
this Agreement shall supersede the local collective bar- 
gaining agreements; however, in cases where local col- 
lective bargaining agreements contain explicit terms 
which provide a superior wage, benefit or condition, or 
where it is dear that the parties did not intend to elimi- 
nate and/or modify the superior wage, benefit or condi- 
tion of the local collective bargaining agreement, this 
Agreement shalJ not be interpreted to deprive the 
employees of such wage, benefit or condition. It is 
understood that it is not the intent of the parties to Inad- 
vertently enrich or compound wages, fringe benefits or 
other conditions or to create opportunities for "cherry 
picking," "douole dipping," etc. 



C. NATIONAL AGREEMENT IMPLEMENTATION 

The Partnership Strategy Group oversees and will hold 
their respective leaders accountable for implementation 
of the National Agreement, including: 

• coordinating an implementation plan; 

• developing and enforcing accountably; 

■ sponsoring and chartering continued work; 

• identifying needed support; and 

• establishing metrics for implementation. 

D, DURATION, RENEWAL AND REOPENING 

1. The duration of this Agreement Is October 1 , 2005 
through September 30, 2008. It shall automatically 
renew Itself for an additional two year period (October 
1, 2008 through September 30, 2010). unless either 
the Coalition (by rts Executive Director) or Kaiser 
Pen-nan ente (by Its Vice President for the LMP) pMa 
the other party written Notice of Reopeni ng no later 
than ninety (90) days and no earlier than one hun- 
dred, twenty (120) days prior to October 1, 2008. 

2. If either party to this Agreement gives timely Notice of 
Reopening to the other as set forth in Paragraph D. 1 r , 
this Agreement and all local agreements that incorpo- 
rate this Agreement as an addendum ("Relevant Local 
Agreements*) shaJI be reopened with respect to 
Across-tha-Board wage adjustments and Retiree 
Medical Benefits only ("Reopener Subjects*). Any and 
all negotiations conducted pursuant to this reopaner 
shaft be conducted at the national level by the CIC. 
There shall be no local negotiations, and no other 
subjects shall be addressed, 

a- If this Agreement is reopened pursuant to 

Paragraphs 0.1, and D.2., above, and the parties 
reach agreement with respect to the Reopener 
Subjects before October 1, 2008, this Agreement 
shall automatically renew itself for an additional 
two-year period, and any and all agreed upon 
changes with respect to Reopener Subjects shall 
be Incorporated into thts Agreement and the 
Relevant Local Agreements. 

b. if this Agreement is reopened pursuant to 
Paragraphs D.1. and D.2., above, and no agree- 
ment is reached with respect to the Reopener 
Subjects before October 1, 2008, this Agreement 
shall automatically renew itself for an additional 
two-year period on all other existing terms and 
conditio ns, provided, however, that the parties 
may continue to negotiate concerning the 
Reopener Subjects until such time as agreement 
is reached on those subjects or negotiations con- 



2005 Nauanal Agreement 



. - . ... 




elude. Any and all changes resulting from such 
contrni - - - * — 



3. Tnis. Agreement also affects "the duration, renewal and 
reopensng of Relevant Local Agreements as follows: 
a- Unless otherwise effective earlier as set forth in 
paragraph 3,b., below, all Relevant Local 
Agreements shall be effective as of October 1, 
2005 and remain in effect until midnight on 
September 30. 2008. They shall automatically 
renew themselves, unless Notice of Reopening is 
given in accordance with Paragraph D.I. above 
for an additional period that depends on their 
classification under the 2000 National Agreement, 
as follows; 

• GROUP I (local collective bargaining agree- 
ments with expiration dates on or before 
September 30, 2005): The renewed period for 
Group I agreements will begin October 1. 2008 
and expire on the anniversary in 201 of their 
original Group I expiration date. 

• GROUP II flocal collective bargaining agree 
ments with expiration dates between October 1 
2005 and January 31, 2007); The renewed peri-' 
od for Group II agreements will begin October 
1, 2006 and extend through January 31, 2012 
on the anniversary of their original Group II 
expiration date. In the event of such automatic 
renewal, employees covered by Group II agree* 
ments will receive a wage increase on October 

1 , 2010 of not less than 3% ATB. The 3% may 
be mcreased by an escalator method based on 
the BTG wage philosophy factors recommend- 
ed to the Common Issues Committee on July 6. 
2000. The method will be determined no later 
than April 1, 2007. The method and its applica- 
tion will be subject to resolution in the review 
process in Section 1 of this Agreement. 

• GROUP III (local collective bargaining agree- 
ments with expiration dates on or after 
February I, 2007); The renewed period for 
Group III agreements will begtn October 1, 20OB 
and expire on or after February 1 , 201 2 on their 
onginal Group III expiration date. In the event of 
such automatic renewal. Group 111 agreements 
will be reopened on a staggered basis between 
October 1 . 2010 and April 1 , 201 1. The actual 
dates to reopen each Group III agreement will 
be determined no later than April 1, 2007. 
Group III reopener settlements will apply up to 



the extended expiration date 'of the Relevant 
Local" Agreement or for a new full term if jointly 
determined In local bargaining, 

b. Any Relevant Local Agreement entered into during 
the 2005 bargaining cycle prior to October 1 , 2005 
shall be effective as of the date of execution. 
Provisions of this Agreement Incorporated as 
addenda to such a Relevant Local Agreement 
shall become effective as of October 1 , 2005. 

c If Notice of Reopening is given in accordance with 
Paragraphs D.1. and D.2., above, the renewal pro- 
visions of Paragraphs D.a.a. and D.2.b. shall apply 
to the Relevant Local Agreements in the same 
manner as to this Agreement, except that the 
duration of a renewed Relevant LocaJ Agreement 
shall bo the period designated for its Group as set 
forth in D 



4. All terms of the renewed Agreement shall expire at 
midnight on September 30, 2010. except for the 
wages, performance sharing opportunities, and bene- 
fits as identified in Section 2 of the Agreement Those 
excepted provisions shall continue In effect until the 
expiration dates of the Relevant Local Agreements. 

L LIVING AGREEMENT 

The parties acknowledge that during the term of this 
Agreement, a party at the national level may wish to 
enter into discussions concerning subjects covered by 
this Agreement or to modify specific provisions of this 
Agreement or a party at the local level may wish to enter 
discussions concerning subjects covered by the local 
coiteetive bargaining agreement or to modify its specific 
provisions. The parties agree that neither a union nor 
any Kaiser Permanente entity shall refuse to engage in 
such discussions. The parties further agree that consls* 
tent with the Partnership principles set forth above, !hey 
wtll engage in such discussions with the intent to reach 
mutual agreement; however, during the term of this 
Agreement, no party shall be required to agree to any 
rnodrfications of either this Agreement or the local col- 
lective bargaining agreement. 
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United Healthcare Workers -West 

SEIU 

-4JHW 

INTEGRATED BEHAVIORAL HEALTH 
SERVICES CHAPTER 



COLLECTIVE BARGAINING AGREEMENT 



ftft 



KAISER PERMANENT 

Northern California 

THE PERMANENTE MEDICAL GROUP, INC. 

EFFECTIVE OCTOBER 1, 2005 
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IN WITNESS WHEREOF, the Parties hereto have executed this 
year first above written; 



Agreement the day and 



THE PERMANENTE MEDICAL GROUP, INC. UNITED HEALTHCARE WORKERS-WEST 

Integrated Behavioral Health Service Chapter 
Service Employees International Union 



ROBIN DEA 

Chair, Chiefs of Psychiatry 



SAL ROSSELU 
UHW President 



TERENCE O'BRIEN 
Chair, Chiefs of CDRP 



JOYCE BAIRO 
Regional Director 



JESSE S. DRUCKER 

Sr, Labor Relations Consultant 



DARIUS DAVENPORT 
Vice President 



MARC f A DRAVIS 

Associate Medical Group Administrator 



CLEMENT PAPAZIAN 
Chapter President 



TAMI MILLER 

Sr. HR Site Consultant 



KAREN STEPHEN 
Secretary 



DON MORDECAI 
Chief of Psychiatry 



SUSAN STOFAN 
Field Representative 



MARION LIM YANKOWITZ 
Behavioral Health Manager III 
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United Healthcare Whrkfrs _ w«t 



SEIU 



-4JHW 

United Healt hcare Workers 

.WEST 



MEDICAL SOCIAL WORKERS CHAPTER 



COLLECTIVE BARGAINING AGREEMENT 




KAISER PERMANEJSTTE® 

Northern California 

KAISER FOUNDATION HOSPITALS 

EFFECTIVE OCTOBER 1, 2005 



S^SSSSfi ,he Join, Partnershlp Trust - »™< * 
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ARTICLE XXIX - TERM OF a^ppm.mt 
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SE1U 

-UHW 

United Healthca re Workers 
OPTICAL WORKERS CHAPTER 



COLLECTIVE BARGAINING AGREEMENT 




KAISER PERMANENTE® 
Northern California 

THE PERMANENTE MEDICAL GROUP, INC. 



EFFECTIVE OCTOBER 1, 2005 



282 The Employer and the Union recognize the righto of individuals to refuse to 
part,c.pate directly in therapeutic abortion procedures. Employees who wish to 
Emo^over shau 'h Sha " SUbmlt th * ir ~ ™|u«t «■ Employer. The 
» m ^ V f h0 "° r SUCh requ€Sts by mak,n a reasonable accommodation, 

Slhto^SZJ?*^ 11,0 immedlat » «rf *• patient's 

needs and nghts shall take precedence over exercise of the employee's rights. 

ARTICLE XXVIII - CONFORMITY TH i AW 
SEIU Cross-Regional Agreement 

283 | f a w ny th P o 0VfSi0n ° f thfS A .9: eement is found to ^ in conflict with State or Federal 
law the remaining provisions of the Agreement shall remain In full force and 

hnth rt H IT* any P rovision < s > are declared to be in conflict with any law, 

™a»£S^^ for me pu ' p08e of rene90tiatinfl ^ 



ARTICLE XXIX - DURATION OF AftRPFMPKix 

284 



285 



oS2L i !, f n f ' CafIy P rovided ' thjs Agreement shall be effective as of 

October 1 2005, and shall continue in effect through the month, day, and year as 
specified in the National Agreement, Section 3: Scope of The Aqre^mlent D 

IZTl Rtn r* 1 T Re ° pening and sha " »» ^toma^icaiiy reneted fr7m year 
to year thereafter, unless amended, modified, changed or terminated. 

Si p ?^ wishi "9 t0 chan 9 e ^ terminate this Agreement must serve written 

ri^iTS. 1 " the other party at ,e9st ninet v <*» da v^ prior totSS 

exprration date. Notice of desire to change or terminate given by one party shaH 
render unnecessary a similar notice by the other party. * Sha " 
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United Healthcare Workers -West 

SEIU 

<4JHW 



United Health care Workers 

IWEST 



COLLECTIVE BARGAINING AGREEMENT 



KAISER PERMANENTE® 

Northern and Southern California 

KAISER FOUNDATION HEALTH PLAN, INC. 
KAISER FOUNDATION HOSPITALS 
SOUTHERN CALIFORNIA PERMANENTE MEDICAL GROUP 
THE PERMANENTE MEDICAL GROUP, INC. 

EFFECTIVE OCTOBER 1, 2005 
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2008 RE OPENER BARGAINING 

MEMORANDU M OF AGREEMENT 

KAISER PERMANENT AND IlSw OF KAISER PERMANENT 

UNIONS 

September 12 } 2008 



i terms agreed to are as foBows: 
I. Across - The - Board (ATB) Wage Increases 

W ^d1S empl0yKS fa CaJif0mi2 ' C0l ° ndo & N «*«»« *all be 

. W ATO t K,iVe 0n ^ ?" **" P* 7 ■" riod dos "< 10 1. 2<»8 

c/n aid effective on the first day of the pay period closest to April I, 201 

^rSfoC Pl " n " ShiP CmP '° yMS " Ge "«* S «'« * Ohio shall be 

i 3% ATB effT C °" t C ?" f Y ° f "* Ply Ptri ° d doM " to °«° b « ». ^ 
. W atr « ° n ^ &S< ^ ° f * e W P atod doses < » October 1, 2009 
1 /.ATB effective on the first day of the pay period closest to April 1, 2010 

I S3fi 2^ 0), " S ^ M " iVe 5 3% A ™ **• °" ^ of*' W P-d closes, 

II. Registered Nurse (RN) ATB Increases* 

13E£ ^ PartnetShiP empl ° y " S 10 C ^ C *«<<° * Northwest shaU be improved as 

2% ATB f ° n f ^ ^ ° f "* P ay ^ d °«" <° October 1 2009 
2/. ATB effect™ on the firs, day of the pay period doses, to April 1, 20,0 

'.ffcW PaitneI5UP empl0yeK " GC °^. State * Ohio shall be proved 

. 4% ATB H^™ °" t° c En ' day ° f M P"^ dosea <° °«ob« 1, 2008 

V a™ * m 2* ?" ^ ° f 46 Ply P™ 1 "' dosKI «> October 1 2009 
■ 1 A ATB effecove on tie firs, day of Ac pay period closes, ,o April ,, 20t0 
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2008 RE OPENER BARGAINING 

HI. Healthcare Reimbursement Account (HRA) 

mwSfaZS I"' 2 ° 10, - 18rKd '° atm * h 1 R^mbuesemen, Account 

Pharmacy Health & Welfare SKlS J*"" tOWd ™ dM *« UFCW 
-«P-™ d under^ 

trC* S Fl2"" * **» -nd hearing care 

rX) c, u ^ 7 mcome ** Unions under Section 213 of the Intern,] B-™ 

effective.,^ , )2 oTo. theV. ^t fo^^ Z2Z^ ^ ^ 

H* pariea agree to eliminate the existing poat-2005 rick feave converrion to penrion service credit 

pension plan shall post P° n,:d PWi**» of the Kaiser Permanente 
1 • Normal and postponed retirees must have twenfv fi w , /«\ c 

2. Employees witn less than twenty five [2SS vein nf ««w* -i, . , . 

3. Eady renxees shall receive their Employer contribution when they become dirihl* fr* 
Medicare at age sixty five (65\ fnr rh*. u a. y uccome eligible for 

available to thc retiree m the region. 6 t-OBRA plans that are 

9/1 6/2008 



2008 REOPENER BARGAINING 



n^RP " TT CStabllSh ' ^ levd > j ° int con ™ tt « °* Kaiser Foundation Health Plan 
OCFHP) membership growth, Tne committee shall be chaired bv KFHP Pre! dem & CFo l 

Director of the CKPU 5 John August. TT, C corner.. shaU consist of no more th m^K 
with equal representation from each entity. T* c tn-chaxrs shall jobdy crcrtTc 5^^^ 

VI, jjh£ partes accept the recommendations of the Performance sub group as written and .uhmi^ « 
che Common Issues Committee (CIQ September 1 1 , 2008. See attfehed " 

™'wZ ^.rT^ r f ** tionaJ Agreement, referred to above, unless changed by the 



CIC Member Signatures - In Agreement September 12, 2008: 
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United Statu Government 

NATIONAL LABOR RELATIONS BOARD 

OFFICE OF THE GENERAL COUNSEL 
Washington, DC 20570 
www.nirt.oov 

ww ww ww w». www mwm^m^w w 

December 20, 2011 



The Honorable Darreil Ittsa, Chairman 
Committee on Oversight and Government Reform 
House of Representatives 
2157 Rayburn House Office Building 
Washington, DC 20515 

Dear Chairman Issa: 

On Friday, December 9, 2011, after the Boeing Company (Boeing) and the 
International Association of Machinists (IAM) completed an agreement that resolved 
their legal differences, the Office of me General Counsel (OGC) authorized approval of 
the withdrawal of the charge filed by 1AM. Now that the case has been closed, many of 
the concerns expressed by the OGC with respect to due process and the integrity of this 
office's enforcement process have been satisfied. As a result, as part of my ongoing 
response to the subpoena served on this office on August 7, 2011, 1 enclose a CD 
containing many of the documents contained in the Boeing case lex This production 
also serves as a partial response to your December 14, 201 1 letter, further discussed 
oeiow. 



Case File Documents 

Today's production consists of the OGC's Advice Memorandum, the parties' 
position statements, and witness affidavits. These were not available to opposing 
counsel, the Administrative Law Judge (AU) hearing the case, or the public while the 
case was pending. 

The Advice Memorandum contains a thorough analysis of the factual and legal 
theory of the case and offers a road map of the litigation strategy. During the course of 
an open and ongoing enforcement action, this document is treated with a high level of 
confidentiality. It is created in order to provide advice about whether the charge 
allegations have factual and legal merit. It is being provided in full. The parties' position 
statements, provided to the OGC during the investigatory process, contain the work 
product, legal positions and evidence of the parties. Certain portions identified by 
Boeing as containing confidential, proprietary information have been redacted. 



National Uaor 
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Finally, this production contains affidavits that were taken by agents of the OGC 
and prepared and submitted by the parties. Affidavits are the keystone of investigations 
conducted by the OGC as they provide a permanent record of testimony. Prior to 
providing Information to the OGC, affiants are assured that their statement will be 
considered a confidential law enforcement record that will not be disclosed unless K 
becomes necessary to produce the affidavit in connection with a formal proceeding. In 
the typical unfair labor practice case, affidavits are disclosed only after a witness has 
testified, in large part, to shield witnesses from retaliation by either labor organizations 
or employers. In keeping with those principles, we have redacted the personal contact 
Information provided by affiants, the identity of tow-level Boeing employees in favor or in 
opposition to me union, ana ooeing s propnetary irrrorrnauon. 

I hope that the documents provided today, atong with other documents already 
provided, will be useful In assessing the legal and factual basis of the complaint. As my 
staff has explained to Committee staff, we will be providing additional case file material 
as we continue to collect and review it. 



Collective Bargaining Agreement and the Close of the Case 

In your December 14 letter, you request additional information about the OGC's 
role in the collective bargaining negotiations between the parties and about the 
dismissal of the Boeing complaint As you know, the purpose of the National Labor 
Relations Act (NLRA) is to "eliminate the causes of certain substantial obstructions to 
the free flow of commerce and to mitigate and eliminate these obstructions when they 
have occurred by encouraging the practice and procedure of collective bargaining. . 
In addition to encouraging collective bargaining, the NLRA also protects certain 
enumerated rights for employer and employees, 3 In accordance with this statutory 
framework, prior to the decision to issue a complaint in this case, we worked diligently to 
encourage the parties reach an agreement that addressed their legal disputes. For your 
convenience, I have enclosed a May 19, 2011 letter from this office to Chairman Kline, 
House Committee on Education and the Workforce, in which we described in more 
detail our efforts to encourage the parties to reach an agreement prior to the issuance of 
the complaint 

Although the parties were unable to reach an agreement at that time, I remained 
convinced that an agreement was possible through a productive collective bargaining 
process. On October 6, 2011, 1 participated in a panel discussion organized by 
Boeing's counsel Michael Lutbg. At the conclusion of that panel, Mr Luttig and I 
exchanged pleasantries and I asked him if he thought It was possible for the parties to 
reach an agreement. He advised me that, if IAM made a proposal, Boeing would listen. 



' NLRB v, Robbtns Tire A Rubber Co. t 437 U.S. 214, 23*40 (1978). 
1 29 USC § 1 5 1 (emphasis added). 
5 29 USC §§157-58. 
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The following morning, I met with Barry Kearney, head of our Division of Advice, 
and asked him to schedule a meeting at our office with 1AM officials. Between 
October 7 and October 24, 201 1 , Mr. Kearney made several attempts to arrange a time 
for IAM officials to meet wtth me and my staff, but we were never able to find a mutually 
agreeable date and time. Although efforts to meet with IAM officials were not 
successful, my intention was to encourage them to make a proposal to Boeing and to 
emphasize the importance of the collective bargaining process to the future of the 
parties' relationship. 

On October 24, 201 1 , Mr. Kearney learned from IAM officials that they were 
meeting with Boeing officials. IAM officials stressed the delicate nature of those 
discussions and requested that we not disclose the ongoing talks between the parties. 
Between October 20 and November 30, 2011, IAM officials contacted Barry Kearney, 
Regional Director Richard Abeam, and me at various points to inform us that 
negotiations between Boeing and IAM continued. At no point during that time were we 
privy to proposals exchanged by the parties. Finally, on November 29 and 30, 2011, we 
received calls from IAM representatives Richard Mlchateki and David Campbell and 
from Boeing representative Mr. LuttJg, who informed us that pending ratification by IAM 
members, the parties reached a tentative collective bargaining agreement that resolved 
the legal dispute between the parties. 

On December 8, 201 1 , after considering the collective bargaining agreement of 
the parties and after that agreement was ratified by the parties, counsel for the NLRB, 
Boeing, and the IAM moved jointly for ALJ Anderson to remand the case to our Seattle 
Office for further processing. Judge Anderson dismissed the complaint against Boeing 
and granted the request of the parties by remanding the case back to our Seattle Office. 

After discussions with the OGC r on December 9, 2011, Regional Director Aheam 
approved the lAM's withdrawal request, bringing closure to this matter. The OGC 
approved the withdrawal request because we were convinced that the collective 
bargaining agreement reached by the parties promoted the central purpose of the NLRA 
and protected the rights guaranteed to the parties. This is the outcome we sought and 
one that Is typical for our Agency. As you may know, about 90% of meritorious NLRB 
cases are reeoived as a result of agreements between the parties or settlements with 
the Agency before the conclusion of litigation. I am pleased that the collective 
bargaining process has succeeded and that the parties have begun a promising new 
chapter in their relationship. 

In addition to explaining this office's involvement in the negotiations between the 
parties, we have agreed to search the communications of OGC officials and to begin 
producing responsive materials after the hofkJay season. As discussed with your staff, 
we will prioritize our search by collecting the communications of ten OGC officials, 
including me, from June 2011 to the present, and by searching those communications 
with the keywords used to search subpoena responsive materials and with additional 
terms related to settlement and dismissal. In addition, I renew my offer to informally 
brief you and Ranking Member Cummings to address your questions about my decision 
to issue a complaint and my Invorvement in the collective bargaining process. 
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Please do not hesitate to contact Jose Garza, Special Counsel for Congressional 
and Intergovernmental Affairs, at (202) 273-3700 if you would like additional assistance 
regarding this matter. 




Sincerely, 



Enclosures 



cc: The Honorable Elijah E. Cummings, Ranking Minority Member 
Committee on Oversight and Government Reform 
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May 19, 2011 



The Honorable John Kline, Chairman 
Committee on Education and the Workforce 
House of Representatives 
2181 Raybum House Office Building 
Washington, DC 20515^100 

The Honorable Phil Roe, Chairman 
Subcommittee on Hearth, Employment, 

Labor and Pensions 
Committee on Education and the Workforce 
House of Representatives 
2181 Raybum House Office Building 
Washington, DC 20515-6100 

Dear Chairman Kline and Chairman Roe: 

I am responding to your letter, dated May 5, 201 1, to Acting General Counsel Lafe E. 
Solomon concerning the complaint issued on April 20, 201 1 , against The Boeing Company 
("Boeing-), 

The concerns articulated by you appear to be based upon certain statements made by 
Regional Director Richard Ahearn in response to a reporter's questions about the charge filed 
against Boeing which had been published by the Seattle Times on June 4, 2010. During the 
course of this interview, Regional Director Ahearn was quoted as saying that there is no 
"bright fine here" and that u it would have been an easier case for the union to argue if Boeing 
had moved existing work from Everett, rather than placing new work in Charleston." He also 
added that "an initial ruling is weeks away." You appear to construe the statements quoted in 
this article as an official determination on the merits of this charge. Moreover, because the 
complaint, which was issued ten months after the interview, alleges that Boeing 'transferred' 
work from Washington State to South Carolina, you question this pivot in position' by NLRB 
officials and the unusual timing' of the issuance of the complaint Your specific requests for 
information and our responses are set forth below. 

1 A description of what transpired between June 2010 and April 201 1 that led the NLRB 
to alter its opinion in this matter 



As explained more fully below, there are no 'inconsistencies' nor a pivot in position' 
surrounding the April 20, 2011 complaint. 



■ , ** 
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General Counsel and the employer have both presented evidence, the trial judge must 
carefully assess and evaluate often conflicting evidence and draw reasonable 
inferences from the record. Radio Officers v. NLRB (A.H. Bell S. S. Co.), 347 U.S. 17 
(1954), Thus, consideration of whether an employer violates Section 8(a)(3) requires 
a careful and balanced assessment of whether protected conduct of employees was a 
motivating factor in the employer's decision and whether the employer can 
affirmatively introduce evidence to demonstrate that the challenged action would have 
taken place regardless of the employees' protected activity. 

Regional Director Aheam's remarks in June 2010 merely reflect an appropriate 
appreciation of the delicate balancing and careful scrutiny of often conflicting evidence. 
They reflected his understanding that resolution of cases alleging unlawful 
discrimination do not turn on disputed legal principles, but on legal inferences to be 
drawn from an often voluminous factual record. In that regard, he noted that there is 
no "bright line" in the law that makes it immediately clear whether an action was illegal 
retaliation or a legitimate strategy when there are myriad facts and evidence to be 
carefully evaluated, as here. Further, his comments about harm being more readily 
apparent when a case involves existing, rather than new, work reflects a logical 
conclusion when comparing that which is tangible from that which may not be as 
evident Notably, as indicated by the parties' active participation in the Region's 
investigation following the report of Regional Director Aheam's aforementioned 
remarks, there was no confusion as to his meaning; their participation affirmed the 
understanding and reality that there had been no determination on the merits of the 
charge at that time. 

As to Regional Director Aheam's estimate of the timing of an initial determination, that 
determination was made months after Regional Director Aheam's estimated time 
frame because the Acting General Counsel provided additional time to the partes to 
present their positions and evidence in detail to him personalfy for a full and fair 
analysis and to explore an informal resolution of their dispute in the interest of avoiding 
the need for complaint issuance and subsequent litigation. 

2 All documents and communications between the NLRB Region 19 office and the 
NLRB National office addressing the Boeing complaint. 

As you know, Case 19-CA-32431 is an open enforcement action in which the NLRB 
has alleged that Boeing violated Section 8(a)(3) of the Act The case is currently set 
for a hearing before an administrative law judge on June 14, 201 1. During that 
hearing, Boeing will have an opportunity to present evidence and challenge the legal 
theory of the NLRB. At that hearing, both Boeing and the Machinists will be afforded 
due process protections and a right to a fair trial. Ultimately, any issues raised by this 
complaint will be resofved by the Board and the courts after evaluating a 
comprehensive factual record and the arguments of ail parties. 
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To our knowledge, your request is the first this Agency has ever received from a 
Committee of the House of Representatives with jurisdiction over the Agency seeking 
documents within litigation files of an open enforcement action. Our litigation files 
typically contain affidavit testimony obtained under a promise of confidentiality, as well 
as the privileged work product of our attorneys and "road maps" of our litigation plans 
and preparations. The Supreme Court has recognized the importance of protecting 
the NLRB's assurances of confide ntialrty. See NLRB v. Robbins Tire & Rubber Co,, 
437 U.S. 214, 239-41(1978) (upholding NLRB's policy of withholding from FOIA 
disclosure of witness affidavits in open cases). In addition, premature disclosure of the 
Acting General Counsel s strategic plans could seriously compromise the litigation and 
result in an unfair advantage to one litigant over another. 

The Agency takes seriously its judicially mandated obligation to protect the due 
process rights of its litigants. See, e.g., ATX, Inc. v, U.S. Department of 
Transportation, 41 F.3d 1522 (D C. Cir. 1994) fin declining to set aside an 
administrative decision of the Department of Transportation, the court emphasized that 
the agency took appropriate steps to insulate itself from Congressional intervention). 

3. Ail documents and communications that support the NLRB's position that work is 
being "transferred" in this case; and 

4. Past precedent that supports a finding that Boeing violated Section 8(a)(3) and 8(a)(1) 
of the NLRA when it decided to locate, not transfer, a second assembly line. 

Consistent with our response to your second request, we are not in a position to 
address the issues to be litigated in the public hearing on the complaint scheduled to 
begin on June 14 outside the context of that hearing. The information requested here 
goes to the crux of those issues. The basic facts and legal theory of the Acting 
General Counsel s cases are contained in the complaint, the related press releases 
and fact sheet which are attached to this letter and available on the NLRB's public 
website at http7/www.nlrb-gov/node/443 . 

In addition, we would be happy to provide the Committee with copies of the transcript 
and exhibits from the hearing contemporaneous with their availability, as well as 
copies of the post-hearing briefs to be fried by all parties. The transcript will provide a 
detailed accounting of the exact nature of the case and the facts proffered in support 
and rebuttal, which frame the bases for all legal arguments. The briefs will clearly 
detail the precise precedent invoked and relied upon. 

We trust that the information provided above sufficiently addresses your concerns 
about the investigatory process and timing of the issuance of the complaint against Boeing. If 
you have further questions, we would be pleased to meet with you to discuss how we might 
accommodate further information needs that you may have, consistent with our need to 
protect the integrity of our legal processes. Please do not hesitate to contact Jose Garza. 
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Special Counsel for Congressional and Intergovernmental Affairs, at 202-273-0013, if you 
wish to discuss this matter further. 



Attachments 

cc: Trie Honorable George Miller 
Ranking Minority Members 
Committee on Education and the Workforce 
House of Representatives 
2181 Rayburn House Office Building 
Washington, DC 20515-6100 

The Honorable Robert £. Andrews 
Democratic Subcommittee Leader 
Subcommittee on Health, Employment, 
Labor and Pensions 
Committee on Education and the Workforce 
House of Representatives 
2181 Rayburn House Office Building 
Washington, DC 20515-6100 



Sincerely 




te J, Martina 

j Deputy General Counsel 
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Mr. Lafe Solomon 
Acting General Counsel 
National Labor Relations Board 
109914* Street, NW 
Washington, DC 20570-0001 

Dear Mr. Solomon: 



S 

o 
V 

C/1 



The decision by the National Labor Relations Board (NLRB) Office of General damsel 
to dismiss its case against The Boeing Company (Boeing), following the ratification of a new 
collective bargaining agreement between the International Association of Machinists and 
Aerospace Workers (1AM) and Boeing, 1 is a victory for Boeing, its workers, and the people of 
South Carolina whose livelihoods have been in limbo throughout the course of the complaint I 
welcome these actions; however, they do not erase the controversial nature of the complaint 
Therefore, I write to inform you that the Conirnittee's investigation into the NLRB's complaint 
against Boeing will continue. Further, to ensure that filing the complaint was not a strategic 
maneuver to provide 1AM with leverage for a new collective bargaining agreement with Boeing, 2 
the Committee also seeks information about the NLRB's involvement in those negotiations. 

As you know, the NLRB's complaint against Boeing led to widespread and bipartisan 
criticism. Indeed, concerns were raised by the citizens of South Carolina, 3 Boeing employees, 4 
legal experts, 5 sixteen attorneys general (from right-to-work states and non-rigbt-to-work 
states), two former NLRB chairmen, 7 and the third highest ranking Democrat in the U.S. House 



dose of Boeing cm,. National Labor Relations Board, 



1 Pmi Release, NLRB Acting General Counsel , 
Dec. 9,2011. 

! Domicic 0«». Noting. Machinists Reach Sweeping Agreement, THE SEATTLE Times, Nov. 30, 201 1. 

See House Oversight and Government Reform Committee hearing, Unionization Through Regulation; The NLRB's 
Holding Pattern an Free Enterprise, J 1 2* CongreM (June 1 7, 201 1 ). 



j 



See, eg., Op-Ed, Philip Misetmarra, The NLRB's Invisible Hand, The Daily Caller (July 19, 201 1). 
Amicus Curiae Brief of Sixteen State Attoraeya General in Support of Respondent The Boeing Company, In Case 
19-CA- Case]9-CA-3243L 

7 Philip Klein, Former NLRB Chairman Says Board 's Complaint Against Boeing is Unprecedented, The Examiner 
(April 21. 201 1); Keith Uing, Former NLRB Chairman Under Bill Clinton Says Boeing Lawsuit 'Unprecedented: 
Toe Hill (May IS, 2011). 
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December 20, 2011 



The Honorable John Kline, Chairman 
Committee on Education and the Workforce 
House of Representatives 
21 81 Raybum House Office Building 
Washington, DC 20515-6100 

The Honorable Phil Roe, Chairman 
Subcommittee on Hearth, Employment. 
Labor and Pensions 
Committee on Education and the Workforce 
House of Representatives 
2181 Raybum House Office Building 
Washington, DC 20515-6100 

Dear Chairman Kline and Chairman Roe; 



.ho, i!!^^!? 6 t0 ^° Ur December 16 - 2011 letter seeking additional information 
orc^ We appreciate me opportunrty to 

thec^ of the case and to addresser 



Leyal and Factual Baste of the Complaint 

I° day ! ^ P 10 ^ 1 ^ a CD containing many of the documents contained in the Office 
(OGC) Boeing case file. This production consists of the OGC% 
AQ ^MeiT^C faixlum.^ parties' position statements, and witness affidavits. These were 

a ssss asr^ ^ ^ (au) K ^ 

cZted h t^'J! h 18 52* ^ a h * ^ 3 confidential K 
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The following morning, I met with Barry Kearney, head of our DrvJston of Advice, and 

* «* office with 1AM officiate. Between October 7 and 
October 24, 201 1 . Mr, Kearney made several attempts to arrange a time for IAM officials to 
rneet **• me and m y but we were never able to find a mutually agreeable date and 
time. Although efforts to meet with JAM officials were not successful, my Intention was to 
encourage .mem to make a proposal to Boeing and to emphasize the importance of the 
collective bargaining process to the future of the parties 1 relationship. 

On October 24, 201 1 , Mr. Kearney learned from IAM officials that they were meeting 
with Boeing officials. IAM officials stressed the delicate nature of those discussions and 
requested that we not disclose the ongoing talks between the parties. Between October 26 
and November 30, 2011, IAM officials contacted Barry Kearney, Regional Director Richard 
Aneam, and me at various points to inform us that negotiations between Boeing and IAM 
continued. At no point during that time were we privy to proposals exchanged by the parties 
SESKlJT November 29 and 30 * 2011, we received calls from IAM representatives Richard " 
Micnalsta and David Campbell and from Boeing representative Mr. Luttig, who informed us 
that, pending ratification by 1AM members, the parties reached a tentative collective 
bargaining agreement *— ■ * — ■ — - — 




On December 8, 201 1 , after considering the collective bargaining agreement of the 

ESSM au 52*™[? ? Wed * counsel for the NLRB, Boeing, 

and the IAM moved jointly for ALJ Anderson to remand the case to our Seattle Office for 
Mh^prooaatlr^ Judge ArKferBon dismissed the complaint against Boeing and granted the 
request of trie parties by remanding the case back to 

After discussions with the OGC, on December 9, 201 1, Regional Director Aheam 
approved the lAM's withdrawal request, bringing closure to this matter. The OGC approved 
the withdrawal request because we were convinced that the collective bargaining agreement 
reached by the parties promoted the central purpose of the NLRA and protected the rights 
guaranteed to the parties. This is the outcome we sought and one that is typical for our 
Agency, As you may know, about 90% of meritorious NLRB cases are reserved as a result of 

SEE?? ^Il^f^* * •J*™"* ^ »*■ *• fusion of 

litigation, I am pleased that the collective bargaining process has succeeded and that the 
parties have begun a promising new chapter in their relationship. 

In addition to explaining this office's involvement in the negotiations between the 
parties, we intend to produce OGC communications that address your concerns about the 
resolution of the case and address other issues raised fn your December 16 letter to the 
cofnmlttee on a rolling basis beginning after the holiday season. Finally, I offer to informally 

office has and will continue to produce to the Committee. 
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intemJlm™^ Spec * al 001111861 for CongrawionaJ and 

thto mate™ 273-3700 if you would tike additional assistance regarding 





Solomon 
General Counsel 



cc: The Honorable George Miller, Ranking Minority Member 
Committee on Education and the Workforce 



United States Government 
NATIONAL LABOR RELATIONS BOARD 

OFFICE OF THE GENERAL COUNSEL 
Washington. DC 20570 
wvfw.nlrb.gov 

May 19. 2011 

The Honorable John Kline, Chairman 
Committee on Education and the Workforce 
House of Representatives 
2181 Raybum House Office Building 
Washington, DC 20515-6100 

The Honorable Phil Roe, Chairman 
Subcommittee on Health, Employment, 
Labor and Pensions 
Committee on Education and the Workforce 
House of Representatives 
2191 Raybum House Office Building 
Washington, DC 20515-6100 

Dear Chairman Kline and Chairman Roe: 
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I am responding to your letter, dated May 5, 201 1 , to Acting General Counsel Lafe E 
Solomon concerning the complaint issued on April 20, 2011 , against The Boeing Company 
("Boeing"). 

The concerns articulated by you appear to be based upon certain statements made by 
Regional Director Richard Ahearn in response to a reporter's questions about the charge filed 
against Boeing which had been published by the Seattle Times on June 4, 2010. During the 
course of this interview, Regional Director Aheam was quoted as saying that there is no 
"bright line here" and that "rt would have been an easier case for the union to argue if Boeing 
had moved exrsting work from Everett, rather than placing new work in Charleston." He also 
added that "an initial ruling is weeks away." You appear to construe the statements quoted in 
this article as an official determination on the merits of this charge. Moreover, because the 
complaint, which was issued ten months after the interview, alleges that Boeing transferred' 
work from Washington State to South Carolina, you question this pivot in position' by NLRB 
officials and the 'unusual timing' of the issuance of the complaint Your specific requests for 
information and our responses are set forth below. 

1 A description of what transpired between June 2010 and April 201 1 that led the NLRB 
to alter its opinion in this matter. 



As explained more fully below, there are no 'inconsistencies 1 nor a 'pivot in 
surrounding the April 20, 201 1 complaint 
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The underlying charge, which was fifed on March 26, 2010, by the International 
Association of Machinists and Aerospace Workers District Lodge No 751 
("Machinists"), was thoroughly investigated by the Seattle Regional Office At the time 
when Regional Director Ahearn's comments to a reporter's questions were reported in 
me Seattle T,mes, the Regional Office was in the midst of the investigation and no 
decision on the merits had been made. Indeed, following publication of Regional 
Director Ahearn's remarks, the parties continued to provide their evidence and 
arguments to the Seattle Regional office as part of that ongoing investigation On 
multiple occasions between June 24 and August 25. 2010, the Machinists and Boeing 
each submrtted evidence, documents, and/or statements to the Regional Office in 
support of their respective positions. 

Upon completion of that investigation, on August 31, 2010, Regional Director Ahearn 
submitted the case to the Division of Advice in Washington, DC, for a determination on 
me^merrts of the charge, consistent with the long established practice followed by the 
NLRB Regional Offices in cases of national significance. The case was then 
thoroughly reviewed by the Division of Advice. 

Recognizing the significance of this matter to both parties, on October 19 2010 Acting 
General Counsel Lafe Solomon took the noteworthy step of inviting Boeing to come to 
our headquarters office to provide an oral presentation about its position on all issues 

l° ^ irT L ° n ?l Cemt ! er 15 ' 2010, Boein 9 sucn a Presentation, Boeing thereafter 
suDmrtted additional evidence and position statements to the Acting General Counsel 
The Acting General Counsel also invited the Machinists to provide a presentation 
They made their oral presentation on January 19, 201 1 , and thereafter submitted 
additional support for their position in writing. 

Beginning in late January 201 1 , and continuing through late March 201 1 Acting 
General Counsel Solomon encouraged both parties to negotiate a resolution of this 
matter. When these attempts failed, Acting General Counsel Solomon decided to 
issue a complaint based on a careful consideration of the issues and all the evidence 
and arguments submitted by the parties. Regional Director Aheam issued the 
complaint on behalf of the Acting General Counsel on April 20, 201 1 . 

I note that Section 8(a)(3) of the National Labor Relations Act. which is alleged to have 
been violated in this case, prohibits employers from discriminating against employees 
in order to encourage or discourage membership in a labor organization The U S 
Supreme Court has approved the NLRBs Wright Une rule in frese cases. Pursuant to 
that rule, the General Counsel has the initial burden of persuading the trial judge by "a 
preponderance of evidence" that anti-union animus contributed to the employer's 

SS ^ n I he ®? p j oyer then has the opportunity to rebut the conclusion that it 
violated Section 8(a)(3) of the Act by proving, by a preponderance of the evidence 
that it would have taken the adverse action even if the employees had not enqaqed in 
protected activity. NLRB v. Transportation Mgt. Corp., 462 U.S. 393 (1983), After the 
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General Counsel and the employer have both presented evidence, the trial judge must 
carefully assess and evaluate often conflicting evidence and draw reasonable 
inferences from the record. Radio Officers v. NLRB (AH. Bell S. S. Co.), 347 U S 17 
(1954), Thus, consideration of whether an employer violates Section 8(a)(3) requires 
a careful and balanced assessment of whether protected conduct of employees was a 
motivating factor in the employer's decision and whether the employer can 
affirmatively introduce evidence to demonstrate that the challenged action would have 
taken place regardless of the employees' protected activrty. 

Regional Director Ahearn's remarks in June 2010 merely reflect an appropriate 
appreciation of the delicate balancing and careful scrutiny of often conflicting evidence. 
They reflected his understanding that resolution of cases alleging unlawful 
discrimination do not turn on disputed legal principles, but on legal inferences to be 
drawn from an often voluminous factual record. In that regard, he noted that there is 
no "bright line" in the law that makes it immediately clear whether an action was illegal 
retaliation or a legitimate strategy when there are myriad facts and evidence to be 
carefully evaluated, as here. Further, his comments about harm being more readihy 
apparent when a case involves existing, rather than new, work reflects a logical 
conclusion when comparing that which is tangible from that which may not be as 
evkjent. Notably, as indicated by the parties' active participation in the Region s 
investigation following the report of Regional Director Ahearn's aforementioned 
remarks, there was no confusion as to his meaning; their participation affirmed the 
understanding and reality that there had been no determination on the merits of the 
charge at that time. 

As to Regional Director Ahearn's estimate of the timing of an initial determination, that 
determination was made months after Regional Director Ahearn's estimated time 
frame because the Acting General Counsel provided additional time to the parties to 
present their positions and evidence in detail to him personally for a full and fair 
analysis and to explore an informal resolution of their dispute in the interest of avoidino 
the need for complaint issuance and subsequent litigation. 

2. All documents and communications between the NLRB Region 1 9 office and the 
NLRB National office addressing the Boeing complaint 

As you know, Case 19-CA-32431 is an open enforcement action in which the NLRB 
has alleged that Boeing violated Section 8(a)(3) of the Act. The case is currently set 
for a hearing before an administrative law judge on June 14, 2011 During that 
hearing, Boeing will have an opportunity to present evidence and challenge the legal 
theory of the NLRB. At that hearing, both Boeing and the Machinists will be afforded 
due process protections and a right to a fair trial. Ultimately, any issues raised by this 
complaint witJ be resoh/ed by the Board and the courts after evaluating a 

° '"juments of all parties 
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To our knowledge, your request is the first this Agency has ever received from a 
Commrttee of the House of Representatives with jurisdiction over the Agency seeking 
documents within litigation files of an open enforcement action. Our litigation files 
typically contain affidavit testimony obtained under a promise of confidentiality as well 
as the prrvileged work product of our attorneys and "road maps" of our litigation plans 
f fP ar3tlons The Supreme Court has recognized the importance of protecting 
J 3 assurances of confidentiality. See NLRB v. Robbins Tim 4 Rubber Co 
437 U.S. 214, 239-41(1978) (upholding NLRB's policy of withholding from FOIA 
disclosure of witness affidavits in open cases). In addition, premature disclosure of the 
Acting General Counsel's strategic plans could seriously compromise the litigation and 
result in an unfair advantage to one litigant over another. 

The Agency takes seriously its judicially mandated obligation to protect the due 
process rights of its litigants. See, e.g., ATX, Inc. v. U.S. Department of 
Transportation, 41 F.3d 1522 (D C. Cir. 1994) (in declining to set aside an 
administrative decision of the Department of Transportation, the court emphasized that 
the agency took appropriate steps to insulate itself from Congressional intervention), 

3 All documents and communications that support the NLRB's position that work is 
being transferred" in this case; and 

4. Past precedent that supports a finding that Boeing violated Section 8(a)(3) and 8(a)(1) 
of the NLRA when it decided to locate, not transfer, a second assembly line. 

Consistent with our response to your second request, we are not in a position to 
address the issues to be litigated in the public hearing on the complaint scheduled to 
begin on June 14 outside the context of that hearing. The information requested here 
goes to the crux of those issues. The basic facts and legal theory of the Acting 
General Counsel's cases are contained in the complaint, the related press releases 
and fact sheet which are attached to this letter and available on the NLRB s public 
website at http://www nlrb,aov/nodey443 

In addition, we would be happy to provide the Committee with copies of the transcript 
and exhibits from the hearing contemporaneous with their availability as well as 
copies of the post-hearing briefs to be filed by all partes. The transcript will provide a 
detailed accounting of the exact nature of the case and the facts proffered in support 
and rebuttal, which frame the bases for all legal arguments The briefs will clearly 
detail the precise precedent invoked and relied upon. 

We trust that the information provided above sufficiently addresses your concerns 
about the in vestrgatory process and timing of the issuance of the complaint against Boeing. If 
you have further questions, we would be pleased to meet with you to discuss how we might 
accommodate further information needs that you may have, consistent with our need to 
protect the mtegrrty of our legal processes. Please do not hesitate to contact Jose Garza 
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Special Counsel for Congressional and Intergovernmental Affairs, at 202-273-0013 if 
wish to discuss this matter further. 



Attachments 

cc; The Honorable George Miller 
Ranking Minority Members 
Committee on Education and the Workforce 
House of Representatives 
2181 Rayburn House Office Building 
Washington, DC 20515-6100 

The Honorable Robert E. Andrews 
Democratic Subcommittee Leader 
Subcommittee on Health, Employment, 
Labor and Pensions 
Committee on Education and the Workforce 
House of Representatives 
2181 Rayburn House Office Building 
Washington, DC 20515-6100 



Sincerely, 



Cel&te J. Mattrria 
Acting Deputy General Counsel 
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December 16, 2011 

a 

Lafe E. Solomon n 

Acting General Counsel ?> 

National Labor Relations Board ^ 
109914 th Street, N,W. 

Washington, D.C. 20570 "0 

Dear Acting General Counsel Solomon: | jt 

We write to renew and expand our request for documents and communications relating to your 
complaint against the Boeing Company (Boeing). While the case has been closed, immediate 
congressional oversight is necessary to settle a number of unresolved issues regarding the theory 
and disposition of the case. Thousands of jobs in South Carolina and many more across the 
country were threatened by this draconian enforcement action against a private employer. The 
need for oversight is only enhanced by your stated willingness to bring a similar suit in the future 
ana the uncertainty this creates. 

In response to a charge filed by the International Association of Machinists and Aerospace 
Workers District Lodge No, 75 1 (Machinists), on April 20, 201 1, National Labor Relations Board 
(NLRB) Regional Director Richard Aheam issued a complaint against Boeing. The complaint, 
which you authorized, alleges that statements made by Boeing executives beginning in 2009 and 
their decision to establish a second 787 Dreamliner in South Carolina constituted a unlawful 
violation of sections 8(a)(1) and 8(aX3) of the National Labor Relations Act (NLRA). 1 

Since the complaint was filed, the public has learned that no union employee at the Puget Sound 
facility lost his or her job or was financially harmed by Boeing's decision to locate the new 
assembly line in South Carolina, Despite these facts, your office pursued an extraordinary remedy 
that sought to force a private employer to relocate work underway in South Carolina to 
Washington- In taking this action, you made clear your view thai Boeing had, in fact, violated the 
NLRA, stating, u [t]he complaint involves mailers of fad and law that are not unique to this case 
and it was issued only after a thorough investigation in the field, a further careful review by our 
attorneys in Washington, and an invitation by me to the parties to present their case and discuss 

- 

1 Complaint and Notice of Hearing: The Boeing Company and International Association of Machinists and Aerospace 
Workers District Lodge 751, Case 19-CA-3243 1, Page 6. 
7 Id at 7-8 
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the possibility of a settlement Only then did I authorize the complaint alleging that certain 
statements and decisions by Boeing officials were discriminatory under our statute [emphasis 



On December 9, 2011 , in the midst of a hearing intended to litigate these facts, at the Machinists 
request, you withdrew the charge against Boeing. The withdrawal was secured after the 
ratification of a four-year collective bargaining agreement between Boeing and the Machinists. 
While we are pleased Boeing and the union agreed to a new contract, this agreement is wholly 
unrelated to the complaint involving "matters of fact and law" your office pursued for almost eight 
months. 

In your December 9 statement announcing the decision to withdraw the complaint, you noted that 
"[t]his is the outcome [you] have always preferred." 4 You went on to say that you were "pleasefd] 
that the collective bargaining process has succeeded." 5 Additionally, later that day, you stated 
] were ever faced with a similar pattern, [you] might well issue a complaint/ 16 



Even though you have withdrawn the complaint at the request of the Machinists, it appears you 
continue to believe Boeing's decision to locale this new work in South Carolina was a violation of 
the NLRA* Yet it still remains unclear what individuals in Washington were harmed, how the 
new labor agreement makes these individuals whole, and the NLRB 'a role in those negotiations. 

Due to these statements and the timing of your decision to withdraw the complaint, we are left to 
conclude your actions were intended to apply government pressure on a private employer in the 
middle of a labor dispute, which is wholly inconsistent with fostering collective bargaining and 
productive labor-management relations. A top priority of your office is to protect the rights of 
workers, not pick winners and losers in a labor dispute. The instability bom from this bureaucratic 
overreach and threats of future overreach will undermine job creation across the country at a time 
we can least afford it 

Given the importance of this case and the fact that is now closed, we are renewing and expanding 
our request for documents and communications related to the April 20, 2011, complaint against 
the Boeing Company. Provide the following no later than January 3, 2011: 

1, All documents and communications between the NLRB and outside parties relating to case 
19-CA-32431; 

2, All documents and communications between Acting General Counsel Lafe Solomon and 
NLRB Board Members relating to case 19-CA-3243 1 ; 

3, All documents and communications relating to the settlement of case 1 9-CA-3243 1 ; 




1 National Labor Relations Board, httpa://www nlrb.gov/newa/ac 
s tBtcmtnt-boc in e-comp lamt (last visited on December 14, 201 1). 
4 National Labor Relations Board, hBpy/www nlrb.gov/ncwi/n^ 
p£ 0«t visited od December 12, WU). ™ vuuummam UU 

* Labor hoard: Bating case dropped, but more possible. The Washington Times (December 9, 20 11), 
http://www. washbgjmitimes.com/ricws/20 1 1 /dec/9/1 abor-boani-boemgH»*e^ir^^ \d 
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4. All documents and communications prepared by the Division of Advice relating to case 
19-CA-32431; 



5, All documents and communications between the NLRB Region 1 9 office and the NLRB 
National office addressing case 1 9-C A-3243 1 and the preceding charge by the Machinists; 
and 

6. All documents and communications that simport the NU^'s position that work was or b 
being '^transferred" in case 1 9-C A-3243 1 . 

Thank you for your cooperation in this matter. If you have any questions regarding this request, 
please contact Marvin Kaplan of the committee staff at (202) 225-71 01. 



Sincerely, 



JOHN KLINE 
Committee on Education and the Workforce 




ROE, M.D. 
Chairman 

Subcommittee on Health, Employment, Labor 
and Pensions 



cc: The Honorable George Miller, Senior Democratic Member, Committee on Education and the 
Workforce 

cc: The Honorable Robert Andrews, Senior Democratic Member, Subcommittee on Health, 
Employment, Labor, and Pensions 
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December 15, 2011 



The Honorable DarrtHI lata, Chairmen 
Committee on Oversight and Government Reform 
House of Representatives 
2157 Raybum House Office Building 
Washington, DC 20515 

Dear Chairman Issa: 



Today, as part of my ongoing response to the subpoena served on this office on 
August 7, 2011, 1 have enclosed a CD containing mostly unredacted emails that will be provided 
to Judk^ Watch In redacted form pur^ Asa 
result, the Committee Is receiving some information that Is not being disclosed to the public 
pursuant to FOIA. The redactions made In mis production are of norvgermane materia] from 
some of the documents, personal privacy information from some documents, and portions of 
documents that reflect deliberative communications. Additionally, due to technical issues the 
- numbers NLRB-0001 1402 and NLRB-0001 1403 are not used si this production. 



Next week, the Office of the General Counsel will begin providing to the Committee 
documents contained in this office's Boeing case file. After the holiday season, this office will 
continue to provide case file documents to the Committee, We appreciate the opportunity to 
continue discussions with Committee staff about ways we can prioritize our productions to 
address me Committee's continuing interests in mis matter. Finally, I am In receipt of your 
December 14, 201 1 . request for additional formation. I have directed my staff to begin 
collecting responsive material and to provide it to the Committee In a timely manner. 

Please do not hesitate to contact Joee Garza, Sped* Counsel for Congressional and 
Intergovernmental Affairs, at (202) 273-3700 rf you would like additional assistance regarding 
this matter. 





E. Solomon 
General Counsel 



Enclosures 



cc: Tlie Honorable Elijah E. Cummings, Ranking Minority Member 
Committee on Oversight and Government Reform 
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December 2 t 2011 



The Honorable Darrell Ism, Chairman 
Committee on Overnight and Government Reform 
House of Representative* 
2157 Raybum House Office Building 
Washington. DC 20515 

Dear Chairman Issa: 

Today, as part of my ongoing resix^ 
Auoust? 2011 I have enclosed a CD containing unredacted emails that wll be provided to 
h^daJ Watch In redacted form pursuant to the Freedom of Information Act (FOIA). As a resul, 
Se Committee h receiving information that Is not being disdoeed to the public pursuant to 
F01A 

We have redacted noivgermtne material from some of the da*n^ 
and portions of documents that reflect deliberative communications. In addition, we have 
redacted legal memoranda, known as position statements, provided to the regional office by 
Boeing an? me I AM, not currently available to the rKjrvprodudnp party. These document 
S evidence ar* the wor* product of Boeing 

provide documents to the Commtttae on a rolling, expedited basis as the colectJon ana review 
process described In our September 9, 2011 letter proceeds. 

Please do not hesitate to contact Jose Garza, Special Counsel for Congressional and 
Intergovernmental Affairs, at (202) 27W700 if you would like additional assistance regarding 
this matter. 




cc: The Honorable El(|ah E. Cummings. Ranking Minority Member 
Committee on Oversight and Government Reform 
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November 17, 2011 



The Honorable Darrcli Issa, Chairman 
Committee on Oversight and Government Reform 
House of Representatives 
2157 Raybum House Office Building 
Washington, DC 20515 



Dear Chairman Issa: 



Today, as part of my ongoing response to tr* subpoena «^onthiso^on 
August 7 2011, 1 have enolosed a CD containing unredacted Jjn^met wH * 
Judicial Watch in redacted form pursuant to the Freedom of Information Act (FOIA). Aa a result, 
^^mmee is receiving information that to ^^f^^^^™^ in 
FOIA. In addition, tomorrow we will provide you with a CD containing documents disdoseo in 
response to a trial subpoena which are now available to all parties. 

We have redacted non-germane material from some of the documents inthis production- 
In addition redactions have been made to portions of documents and communions thirt 
residential settlement discussions and ^^^Z^^J^^e been 
documents disposed in response to a trial subpoena that wHIbe P^^^^^^ 
labeled 'conftdentiaJ* and also contain redactions. Ail assertions of confidentiality and 
redactions made to those documents were made by the producing party. 

This office will continue to provide documents to the Committee X^S^^l 
basis as the coltection and review process described in our September 9, 201 1 letter ^proceeda. 
Reese do not hesitate to contact Jose Garza, Special Counsel for Congressional and 
~c^nmentaJ Affairs, at (202) 273-3700 rf you would like additional assistance regarding 
tnis matter. 

Sincerely, 



Acting General Counsel 



cc: The Honorable Elijah E Cummlngs. Ranking Minority Member 
Committee on Oversight and Government Reform 
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October 28, 2011 



The Honorable Darreli issa, Chairman 
Committee on Oversight and Government Reform 

2157R^bum H^useOffice Bui Wing 
Washington, DC 20515 

Dear Chairman Issa: 

Today, as part of my ongoing response to the subpoena served on this office on 
August 7, 201 1 , 1 enclose a CD containing substantially un redacted emails that wilj be 
provided to Judicial Watch in redacted and unredacted form pursuant to the Freedom of 
Information Act (FOIA). As a result, the Committee is receiving information not 
available to the public pursuant to FOIA. This office will continue to provide documents 
to the Committee on a rolling bass as the collection and review process described in 
our September 0, 201 1 letter proceeds. 

Please do not hesitate to contact Jose Garza, Special Counsel for Congressional 
and Intergovernmental Affairs, at (202) 273-3700 if you would like additional assistance 
regarding this matter. 



Since rely, 



Lafe Solomon 
Acting General Counsel 




Enclosures 



ca The Honorable Elijah E, Cummings, Ranking Minority Member 
Committee on Oversight and Government Reform 
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October 21,2011 



The Honorable Darrell Issa, Chairman 
Committee on Oversight and Government Reform 
House of Representatives 
2157 Rayburn House Office Building 
Washington, DC 20515 

Dear Chairman Issa: 

Today, as part of my ongoing response to the subpoena sen/ed on this office on 
August 7, 2011, I enclose a CD containing substan.ally unredacted 
provided to Judicial Watch in redacted form pursuant to the Freedom <*»*««^ 
(FOIA). 1 As a result, the Committee is receiving information not available to the publ.c 

pursuant to FOIA. 

As Agency staff explained to Committee staff, the redactions made to documents 
produced under the FOIA were not simultaneously reviewed to determine if those 
redactions were appropriate for the Committee. My staff undertook a separate review of 
those documents to ensure we would provide unredacted documents to Congress, 
where appropriate. 

] regret that this subsequent review led to the Committee receiving these 
documents after the Agency produced the redacted FOIA versions to Judicial Watch. 
My staff has pledged to ensure that the Committee receives documents 
contemporaneously with, if not before, any FOIA requesters. In this regard, my staff will 
produce additional emails and documents to the Committee next week. 

1 On Wednesday, October 19, 2011, Agency staff explained to Committee staff the exact nature 
of two documents that continue to be redacted. The first document has been redacted to 
protect the privacy of persons not employed by the Agency. The second document is a toga 
memorandum, known as a position statement, provided to the regional office by Boemg that is 
not currently available to I AM and contains evidence and the work product of Boeing attorneys. 



The Honorable Darrell Issa 
Page 3 of 3 

We continue to have serious concerns that the premature release of certain 
documents will infringe on the rights of the parties to this case and put the integrity of 
this ongoing law enforcement proceeding at risk. Specifically, the search requested by 
the Committee has and will continue to capture documents that contain deliberative 
material, settlement discussions, trial strategy, and confidential submissions by the 
parties and potential witnesses. 

In addition, it is our view that subjecting agency officials, including the lead trial 
attorney on the case, to transcribed interviews poses significant risks to the proceeding 
and is unnecessary. For that reason, we appreciate your agreement to defer your 
request for an Interview of the lead attorney in the Boeing case. 

Agency staff has committed to addressing the concerns raised in the 
Committee's October 17, 201 1 letter within the next two weeks and to improving 
communication with Committee staff about the nature of this office's ongoing 
productions to the Committee. 

I reiterate my previous offer to informally brief you and Ranking Member 
Cummings to supplement the production of the thousands of pages of documents this 
office has already provided the Committee. I believe that an informal briefing would 
also serve to address any concerns you may have about the independence of my office 
and the integrity of our administrative investigation and decisions. 



Sincerely, 



Lafe E. Solomon 
Acting General Counsel 




Enclosures 



cc: The Honorable Elijah E. Cummtngs, Ranking Minority Member 
Committee on Oversight and Government Reform 



■ 



tUJMtli. t A 

MN (utlTCh IW ANA 
jC*M U *•£*, FlOfcBA 

t dod iusau »wri* nnmnv*** 

iltt JOROAJt. fjvig 

ftUM oiAffn.urAH 
cow t uacx t van » 
<» ii ii in no i m i 

.'MLI LAAUCflD. C-U.Ak&U* 

. . r- '. ,uiJh. w^iWi 

Arm mask hm t ww tC*a 

r AUL A. GClArt. 0*. AMXWM 
HA IB. || lAMAM*. IOAHO 
rAHUC* UMHAH, I 
SCOTT En »4A.hiA3. H0.1 

j<3t wai»h, ru*o« 

IWiT BOWPT, MUTH CAfflOU 



3£**ia * *c«. now 
umuci i paw 

1TJMUMCIU 



ONE HUNDRED TWELFTH CONGRESS 

Consresa of n> ©mteb States 

Ijouse of ftearrsfentstirjes 

COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM 
2157 Rayojrn House Office Building 
Washington. DC 20615-6143 



OJlOtVNi, UU.ONFT.hlW VOW 

tmmmtm>m nemo*. 

OUTBH-I 0* COUIMWA 



j«HH f touaiy, UAUACnusrrra 
ivu L*crcv*r.u«Ooiii 

HU CQOPNt TfNMUfE 
M*AUJ I. E9MNQUV. VHUHNI* 



maw asmsnai 



October 17, 2011 



DAM** t. &A1* ajJAOH 
MUCI L IMifY. I0*A 
«JMWt«*. WtBMOWT 

,OKHA.vA«Mur«. «NTue*y 



Mr. Lafe E. Solomon 
Acting General Counsel 
National Labor Relations Board 
1099 14* Street, NW 
Washington, DC 20570-0001 

Dear Mr Solomon: 

As you are aware, ihe Oversight and Government Reform Committee has been 
attempting to investigate the National Labor Relation Board's (NLRB) complaint against The 
Boeing Company (Boeing) since May 12, 201 K* Since then, you have continuously obstructed 
the Committee's constitutional duty to conduct oversight, and you have broken the law by 
effectively ignoring a congressional subpoena. In that regard, I was extremely disappointed to 
learn that the NLRB has withheld documents from the Committee, within the scope of the 
Committee's August 5, 201 I, subpoena, that were produced to Judicial Watch on October 5, 
201 !, pursuant to a Freedom of Information Act (FOIA) request. 2 Shockingly, the dates of these 
documents coincide with the dates of documents that were produced to the Committee on 
September 9, 20 U i Magnifying such obstruction, these documents reveal thai you and other 
representatives of the NLRB have not been truthful to the Committee and appear to be making 
calculated efforts to avoid compliance with the Committee's subpoena. 

To date, you have made it clear that you do not intend to fully comply with the 
Committee's August 5, 2011, subpoena. 4 While you have attempted to mask such defiance 
under the cloak of the rights of the litigants, it now appears you have intentionally withheld 
responsive documents that do not implicate the rights of the litigants. Instead, they demonstrate 
the lack of the impartiality of the NLRB. On September 9, 201 1, you made a partial document 
production to the Committee. These documents included, among other things, inconsequential 

' Letter from Chairman Darrell Ism, House Oversight and Government Reform Committee to Lafe Sotomon, Acting 
General Counsel, National Labor Relations Board (May 12, 20 1 1} 

J See Pte» Release, Judicial Watch Obtains Documents from National Labor Relations Board Concemmj Boeing 
Lawsuit (Oct 5,2011). 

3 5« Letter from Lafe Solomon, Acting General Counsel, National Labor Relations Board to Chairman Darrell Issa, 
House Oversight and Government Reform Committee (Sept 9, 201 1). 

4 Set e g., Letter from Lafe Solomon, Acting General Counsel, National Labor Relations Board to Chairman Darrell 
Issa, House Oversight and Government Reform Committee (Aug. 12, 201 1), 
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Mr. Lafe E, Solomon 
October 17,2011 
Page 2 of 4 

emails, primarily from April 20, 201 1, to August 6, 201 1, exchanging trial documents and 
discussing other procedural matters related to the litigation. Then, on October 5, 20 1 1 , Judicial 
Watch released additional emails, within the same date range, that they obtained from NLRB 
under FOIA that you had not produced to the Committee, Yet, they were responsive to (he 
subpoena and were within the agreed upon search terms. As you know, the search terms were 
meant to provide NLRB guidance, not serve as an exhaustive list 5 Strikingly, included in these 
emails is an International Association of Machinists and Aerospace Workers (I AM) press release 
praising the NLRB's complaint against Boeing to which an NLRB attorney proclaimed 
"fhjooray for the red, white, and blue"; another email chastises The Walt Street Journal for their 
reporting on the N LRU's complaint, saying ''don't look at yesterday's WSJ; you'll puke." 6 Even 
after Judicial Watch made these biased emails public, your subsequent document production to 
the Comm.ttee did not include these emails. This is very troubling and creates the appearance 

d f ° V f Cred Cmails> rea,ized the * wcrc damaging to the NLRB, and intentionally 
withheld them from the Committee. 

Amplifying my concerns are emails that indicate multiple NLRB representatives, 
including you, made misrepresentations to the Committee. As you know, the Committee 
repeatedly asked you to produce all documents and communications referring or relating to the 
Office of General Counsel's investigation of Boeing, including alt communications between the 
Utftce of General Counsel and the National Labor Relations Board. 7 Yet, on May 27 20 11 
Acting Deputy Genera] Counsel, Celeste Martina, informed me that "there are no responsive 
documents [to that request]/' Further, on June S t 201 1 , Special Counsel for Congressional and 
Intergovernmental Affairs, Jose Garza, told Committee staff that there were no communications 
between the Office of General Counsel and the National Labor Relations Board related to the 
Boeing case. Finally, on July 26, 2011, you informed mc "there are no documents constituting 
or recording communications between the Office of General Counsel and the National Labor 
Relations Board related to the Boeing matter,"" 

Emails reveal those statements to be false. Indeed, on April 20, 201 1, you sent an I AM 
press release hailing the NLRB's complaint against Boeing to then-NLRB Chairman Wilma 
Uebman Further, on May 5, 201 1, you and then-Chairman Uebman were on an email chain 
that included an arncle by The New Republic praising the NLRB's complaint. 32 Not only do 
tnese emails undermme the independence of the Office of General Counsel, but they also 
demonstrate that the NLRB is acting as a rogue agency that believes it does not have to fully 
answer to Congress. Even worse, they reveal that you and your col leagues misled the 

| Email from Home Committee Staff to NLRB Staff {Aug. 1 1, 201 1). 
^ Email between multiple NLRB sraff (May 4, 201 1; May 5 201 1) 

iiSSSSliSSSl! ? anC " '"\ HOkJSe 0vefsi * hf and Government Reform Comm.ttee to Lafe Solomon, 
Acting General Counjel, National Labor Relations Board (May 12, 201 1 ■ July 12 20 1 1) 

Urter from Celeste Martina. Acting Depuiy General Coun«f to Chairman DamN Issi, House Overset and 
Government Reform Committee {May 27, 201 1), ^vsrsigm ana 

NLRB Briefing wish Committee Staff (June i, 201 1). 

Ho™ e ^™.ta f «d rT n, AC " n | C0UnSd ' Na,i0na ' Ub ° r B£ > ani W C**™" Da ™» !ssa, 

no use oversight and Government Reform Committee (July 26, 201 1) 

() Email from Lafe E Solomon io Wilma B. Liebman (Apr, 2o' 20] I ) 

EmaiJ from Wilma B. Liebman to Lafe EL Solomon and Nancy C Iceland (May 5. 20 11} 
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Committee and intentionally tried to conceal communications between you and NLRB board 
members related to the Boeing case. This raises questions about the content of other documents 
you have failed to produce to the Committee and is especially alarming considering it can be a 
federal crime to obstruct a congressional investigation. 13 

In addition to NLRB's misrepresentations, emails reveal that NLRB representatives have 
attempted to slow walk the Committee's investigation. Communications between two NLRB 
attorneys indicate that the Committee's investigation "is going a lot faster than [NLRB counsel] 
projected" and queries — an astonishing two months after the Committee made its first inquiry — 
"have we sent them anything yet?" N Further, upon news reports about a possible congressional 
subpoena, NLRB Regional Director, Richard Ah earn, told a NLRB trial attorney, "we will 
politely decline," 15 tt is astounding to me that a bureaucratic official would predetermine 
noncompliance with a congressional subpoena and disregard the NLRB's accountability to 
Congress. While the NLRB has produced some documents to the Committee, such limited 
productions, which are duplicative and consist of, among other things, news articles, trial 
documents "available to all parties" and emails circulating these documents between attorneys, 
are woefully incomplete and unacceptable, In light of the aforementioned revelations, it appears 
these productions are merely a diversion to slow down the Committee's investigative process. 

Your continued personal obstruction, lack of compl iance with a validly issued 
congressional subpoena, and false statements to the Committee are unacceptable. \ hope that you 
will cease these obstructive efforts and immediately comply with the Committee's subpoena. In 
addition, to assist the Committee in understanding the extent of the NLRB's continued 
obstruction of a congressional investigation, I request you make the following individuals 
available for transcribed interviews starting the week of November 7, 201 It 

1 Celeste Mattina, Acting Deputy General Counsel 

2. Jose Garza, Special Counsel for Congressional and Intergovernmental Affairs 

3. Richard Ahearn, Regional Director 

4. Barry Kearney, Associate General Counsel 

5. Mara- Louise Anzalone, Trial Attorney 

6. Nancy Clccland, Office of Public Affairs 

The Committee on Oversight and Government Reform is the principal oversight 
committee of the House of Representatives and may at "any time" investigate "any matter" as set 
forth in House Rule X. An attachment to this letter provides additional information about 
responding to the Committee's request. 



,J 18 U.S.C. $ J505, Hates, in pertinent part; 

Whoever corruptly, or by threat! or force, or by any threatening letter or communication influences, 
obstruct!, or impedes or endeavors to influence, obstruct, or impede the due and proper administration of 
the law under which any proceeding is being had before any department or agency of the United States, or 
the due and proper exercise of the power of inquiry under which any inquiry or investigation is being had 
by either House, or any comminee of either House or any joint Committee of the Congress— Shal J be fined 
under this titfe, imprisoned not more than 5 years...." 

Email from Man-Louise Anzalone to Anne Pom B ranrz(July 12, 201 1). 

Email from Riehird L. Ahcam to Peter O. Finch (July 12, 201 I), 



Mr, Lafe E, Solomon 
October 17,2011 
Page 4 of 4 

The NLRB's congressional affairs staif should contact the Committee to make 
arrangements for the interviews. If you have any questions about this request, please contact 
Kristin Nelson or Kristina Moore of the Committee staff at 202-225-5074, Thank you for your 
attention to this matter. 




Darrell Issa 
Chairman 



Enclosure 

cc: The Honorable Elijah E, Curomings, Ranking Minority Member 



United States Government 
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OFFICE OF THE GENERAL COUNSEL 
Washington, DC 20570 
www.nlrb.gov 

October 11, 2011 



The Honorable Darrelt fssa, Chairman 
Committee on Oversight and Government Reform 
House of Representatives 
2157 Raybum House Office Building 
Washington, DC 20515 

Dear Chairman Issa: 

This letter serves as my continuing response to the subpoena served on the 
National Labor Relations Board, Office of the General Counsel on August 7, 201 1 . In 
that regard, I am enclosing a CD containing additional emails and attachments of 
agency officials. This office will continue to provide documents to the Committee on a 
roUing b ^^ $ °° ,tection arrtJ review process described in our September 9, 201 1 

Please do not hesitate to contact Jose Garza, Special Counsel for Congressional 
and Intergovernmental Affaire, at (202) 273-3700 if you would like additional assistance 
regarding this matter. 




Acting General Counsel 

Enclosures 
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oc: The Honorable Elijah E. Cummings, Ranking Minority Member 
Committee on Oversight and Government Reform 
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September 27, 2011 



The Honorable Barbara Boxer, Chairman 

The Honorable Johnny Isakson, Vice Chairman 

Select Committee on Ethics 

United States Senate 

Hart Senate Office Building, Room 220 

Second and Constitution Avenue, NE 

Washington, DC 20510 

Dear Senator Boxer and Senator Isakson: 

In response to your letter to me dated September 21, 2011, 1 have enclosed 
the only document that is responsive to your request the notes I made of several 
telephone conversations, including two telephone conversations that I had with 
Senator Lindsay Graham and one wfth Waft Kuhn, one of the members of his staff, 
on April 8 and April 11,2011, prior to the issuance of the complaint against Boeing 
on April 20, 2011, 



If I can be of any further assistance, please do not hesitate to contact me or 
Jose Garza, Special Counsel for Congressional and Intergovernmental Affairs, at 



(202) 273-3700. 




LafeE. Solomon 
Acting General Counsel 



Enclosure 



3/18/1 1 



Mike Luttig, Boeing's GC called me at 2 pm. He told me that he was "miffed" that 
although he had done what I asked (gotten Boeing to agree that no unit ees would be laid 
off between now and the end of the contract expiration in Sept, 2012), I was still 
considering issuing complaint. I told him that the Machinists had proposed that the 
parties meet for a 2- week period with a mediator and that I thought that if Boeing 
accepted that offer, the parties might well reach a settlement He told me that rather than 
accept that offer, he thought that he would go to the Hill to prevent me from litigating the 
case. I told him that he would have to get such a rider through the Senate. I said that I had 
the CEO on tape saying that the move to SC was not because of economics but because 
the Machinists strike. I said I had a triable case and that I would do whatever I thought 
was right under the NLRA. But I reiterated that I thought the parties should meet and try 
to reach a settlement. 



3/28/11 



Luttig called and I asked Barry Kearney to be on the call with me. Luttig said that Boeing 
would not agree to a conversation with the Machinists with a mediator, but that he was 
willing to talk to them. He said he would call them this week. 



4/8/11 



Senator Graham called me at 11:15 am. I was in the Museum of Modem Art in NYC and 
talked to him on my cell phone. He told me that the "retaliatory charge" of the Machinists 
against Boeing would have huge economic and political consequences. He said that the 
charge would scare Boeing's customers and could affect orders. He said that the political 
fallout would be huge and that he was more reasonable than his Senate counterpart (Sen 
DeMint) F 

I explained to him that I had been trying to settle this case for the last 6 months, and I 
asked for his help in getting Boeing to agree to the Machinists' request for a 2-week 
mediated conversation. I told him that this case had every potential to settle as Boeing's 
business was booming and that the parties had both indicated to me that their futures 
were tied to a successful relationship in the future, but that I had been unsuccessful in 
getting the parties to talk to each other, rather than to me. 1 also told him that I would not 
be seeking the dismantling of the S.C plant and that I had made it clear to the Machinists 
that that plant was here to stay. 

He said that he was pessimistic that the Machinists and Boeing could work things out, but 
that he never thought it was a bad idea to talk. I thanked him for being willing to help. 

m i/i i 

I left a message for Debbie Durkin, the aide to Senator Graham who placed the call on Fri 
1 received a call back from Walt Kuhn at noon. I told him that I was following up on my 



conversation with the Senator on Fri and that I wanted to know if he had been successful 
in contacting Boeing. He said that the Senator would call me back later this week. I told 
Walt that I was ready to begin the complaint process and that I could not hold it up 
indefinitely. I said that I wanted to talk to the Senator today if possible, and he said that 
he would see what he could do. 

4/11/1] 

Senator Graham called me at 3 pm. He said that he had talked to Boeing, and they had no 
interest in mediating the complaint, which was totally without merit. He said that he 
agreed with Boeing and understood their position. He said that if a complaint was filed, it 
will be "nasty," "very, very nasty/' He said that this was a case of how not to grow the 
economy. He said that we had to do what we had to do, and he had to do what he had to 
do. It was up to us. He said that if complaint issued, he was going "full guns a-blazing." 
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Hmteti States Senate 



SELECT COMMITTEE ON ETHICS 
HART SEMATE OFFfCE BUILDING, ROOM 220 
SECONO AND CONSTITUTION AVENUE. NE 
WASHINGTON, DC ZC-510-6425 



Se^Jtsnber 21, 2011 



Mr. Lafe Solomon 
Acting General Counsel 
National Labor Relations Board 
1099 14 th Street, N.W., Room 10100 
Washington, DC 20570 

Dear Mr, Solomon: 

The United States Senate Select Committee on Ethics is conducting a preliminary inquiry 
into allegations that a person or persons within its jurisdiction may have engaged in conduct 
violating Senate rules. The Committee's authorizing resolution, S. Res. 338, 88 th Congress, 
extends its investigation jurisdiction to allegations of improper conduct by Members, officers, 
and employees of the United States Senate. 

Based on your informal conversations with Committee staff, the Committee understands 
that you had telephone conversations with Senator Lindsey Graham and members of Senator 
Graham's staff on or about April 8, 201 1 , and April II, 201 1, concerning matters pertinent to the 
Committee's inquiry. Accordingly, the Committee requests that you produce any and all 
documents constituting, memorializing, reflecting or relating to, in whole or in part, your 
telephone calls with Senator Graham or any member of Senator Graham's staff on or about April 
8, 201 1 , and April 11, 2011, or at any other time, concerning the Boeing investigation. The 
Committee requests that you produce the documents pertinent to the Committee's inquiry within 
two weeks. 

Thank you in advance for your prompt cooperation in this matter. A copy of the 
Committee's Rules of Procedure is enclosed with this letter. If you have any questions about this 
request, please do not hesitate to contact John C. Sassaman, Chief Counsel to the Committee, at 
(202)224-2981. 




Barbara Boxer 
Chairman 




Sincerely, 




cc: Jose Garza, Special Counsel for Congressional 
and Intergovernmental Affairs 
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September 19, 2011 



The Honorable Darrell fssa, Chairman 
Committee on Oversight and Government Reform 
House of Representatives 
2157 Rayburn House Office Building 
Washington, DC 20515 

Dear Chairman Issa: 

This letter serves as my continuing response to the subpoena served on the 
National Labor Relations Board, Office of the General Counsel on August 7, 201 1 . In 
that regard, I am enclosing a CD containing documents disclosed in response to a trial 
subpoena which are now available to all parties. In addition, this office will continue to 
provide documents to the Committee on a rolling basis as the collection and review 
process described in our September 9, 2011 letter proceeds. 

Many of the documents included in this production have been labeled 
"confidential" and contain redactions. All assertions of confidentiality and redactions 
made to the documents were made by the producing party. Please do not hesitate to 
contact Jose Garza, Special Counsel for Congressional and Intergovernmental Affairs, 
at (202) 273-3700 if you wouid like additional assistance regarding this matter. 




Enclosures 



cc; The Honorable Elijah E, Cummings, Ranking Minority Member 
Committee on Oversight and Government Reform 
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July 29, 2011 



The Honorable Darrell Issa, Chairman 
Committee on Oversight and Government Reform 
House of Representatives 
2157 Rayburn House Office Building 
Washington, DC 20515 

Dear Chairman Issa: 

I regret that you have declined to apply your fair and balanced ruling from the June 17, 
201 1 field hearing to the Agency's ongoing production of documents to your Committee. 

J understand and acknowledge the authority of Congress to conduct oversight, I 
continue, however, to believe that public disclosure of evidence and documents not currently 
available to the parties and the administrative law judge in the ongoing hearing in Seattle, 
Washington, risks harm to the integrity of the ongoing legal proceedings and could advantage 
one litigant over another. I fail to see how that outcome could be avoided if the Agency made 
available to the Committee, and indeed the entire House of Representatives, all of the 
documents in our case file. 

Accordingly, I respectfully urge you not to issue a subpoena compelling production of 
documents in a case being actively litigated. Instead, I hope you will continue to work with me 
to find a compromise that allows me to allay your concerns, while protecting our legal processes 
and the fundamental right of parties to a fair trial. 

To date, Agency staff has met with Committee staff to answer their questions, we have 
provided the Committee with over 1 ,000 pages of documents related to this case, and I 
appeared at a field hearing in North Charleston, South Carolina to answer Committee Members' 
questions about the case. In addition, along with this letter and pursuant to my previous offer, I 
will provide the Committee with additional documents that are part of the trial record in this case, 
I trust that this information will continue to provide meaningful insight about the legal basis for 
the complaint. 

I sincerely hope that we can reach a compromise to this unnecessary controversy. In 
that regard, please do not hesitate to contact Jose Garza, Special Counsel for Congressional 
and Intergovernmental Affairs, at 202-273-3700, to explore a mutually satisfactory solution. 




cc: The Honorable Elijah E. Cummings, Ranking Minority Member 
Committee on Oversight and Government Reform 
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July 26, 2011 



The Honorable Darrel! Issa, Chairman 
Committee on Oversight and Government Reform 
House of Representatives 
2157 Rayburn House Office Building 
Washington, DC 20515 

Dear Chairman Issa: 

I write in response to your July 1 2, 201 1 letter concerning the Committee's 
request for documents related to Case No. 19-CA-Q32431 (The Boeing case") The 
Office of the General Counsel has previously supplied the Committee with a number of 
relevant public documents concerning this ongoing enforcement action, now pending 
before an administrative law judge- In addition, the Acting Deputy General Counsel, 
Celeste J. Martina, and I have previously replied to your inquiries about communications 
between the Office of the General Counsel and the White House, as well as between 
the Office of the General Counsel and the National Labor Relations Board about the 
Boeing case, by indicating that there have been none. We have repeatedly offered to 
provide the Committee with a substantial amount of additional documentary information 
including all hearing transcripts, exhibits, motions, orders, and post-hearing briefs I 
continue to believe that this offer is responsive to your request and properly balances 
the Committee's legitimate informational needs with our legitimate needs to safeguard 
the due process rights of the parties and maintain the integrity of the ongoing legal 
proceeding. Therefore, I respectfully ask that you reconsider our request to apply your 
June 17 ruling at the South Carolina hearing to our production of documents which 
would allow the Committee to have access to requested information as soon as it 
becomes available to the parties and the administrative law judge at the hearing. 

On May 12, you sent me an oversight request regarding the Boeing case. 1 The 
request sought ,l [a]li documents and communications referring or relating to the Office of 
the General Counsel's investigation of Boeing, including but not limited to all 
communications between the Office of the General Counsel and the National Labor 
Relations Board," and communications between the Agency and Boeing and the 
Machinists. Acting Deputy General Counsel Celeste J. Martina replied to this oversight 

'Letter from Reps. Darrell Issa, Dennis Ross, and Trey Gowdy to Lafe E Solomon Actina General 
Counsel, National Labor Relations Board (May 12, 2011). ' 9 6 3 
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H^ml^ I Z. . res P° n « expressed our concern that the disclosure of 
documents and information not available to both Boeing and the Machinists could result 
in an unfair advantage to one party over another and risk harm to the integrity o the 

^111 fin ( P h T ? T ^ reS P° nSe alS0 provided ,he Committee with documents 
hat contained the facts and legal theories of our case, and informed the Committee that 

he GZZ^^TZrT" 3 ° f reCOfdin9 ™^cations between the Office o 
TJ»r T n ,h and ,he Naf,onal Labor Rela,i °™ Board related to the Boeing 
matter. Finally, the response offered to provide the Committee with copies of the 

JStSS SfefS 9 contempora — *• as w e „ 

On May 26, you sent me a letter requesting my testimony at a Committee 

JUne 17 ' in N0f1h Chartes,on . South Carolina < The letter stated the 
purpose of the heanng was to explore the NLRB's decision to file a complaint against 
Boeing for alleged violations of federal labor law. On June 3. 1 respectfuNy dedined 
.C inh^p adV ' S,n9 H t . h . a, . my a ?P earance at tha Committee heanng could threaten 
n3 o , B06, T fl a " d ' he Machln,s,s »° a fai ' trial before the administrative law 
judge. On June 7, you requested that I reconsider your invitation to testifv at the 

SZltti^S S ° U,h Carolina 6 You a oknowiedged the due proems ghte of the 
?nmmin« h h ^ ° Ut e * preSSed your view that m * testim °nY before ?he 
£3 ™J n" 0t ' e ° pard,2 f th , 0Se ri 9 h,s because ,he faring did not "concern [my] 

strate 9y ° r W ' 6 9 a ' strategy." I responded on June 10, derating the 
S S 't P 7 ,0US| V ^pressed, and offering to have Associate General Counsel 

tl? ' W WaS T : nV °' Ved in the determi " a t*°n of the merits of this case 
testify in the hearing, in a further attempt to meet the needs of the Committee without 

tni^ '7 a f m n 6 I 9 "' 8 ° fthe ' itf9a,in9 parties or undu, V interfering wl an 



r 2 n J " ne 17 ' ' re ^tantly appeared, under threat of subpoena, to testify at the 

Committee hearing in South Carolina. After discussion among Committee members 
and pnor to the acceptance of any testimony, you ruled that 'Tajny item which nT™ 
d,scoverab.e by the defendant, will be considered ou, of bound ^foX question ° „ 



R»nfn=° m l M eleS, S J Ma H ina ' Ac<ins De W General Counsel, Nauonal Labor Relations Board ta 
Reps Darrell Issa. Dennis Ross, and Trey Gowdy (May 27 201 1) relations Board, to 

Bo^Ma^O^ 8 ' 1 ' SSa '° L3fe " S0 '° m0n ' Genera ' °~ Lab0f Rela «°- 

taSfffi ^ ^ C ° UnS * Na(ional Lab ° r R * at ™ *•* >° Rep Darrel. 

Boa" ' SSa '° £ SOtom0r '' ^ Genera ' Couna * Nafenal Labor Ra ' a «<™ 

?0 e ?d IS K P 2 0°U 6 " ' SSa ,0 ' SOl0m ° n ' Ac ' i " 9 G — C — ^«ona, Labor RelaUons 

l^^rTJ! 9 , on f Unio '" Ia <' on and Region Issues as » R elalest0 the National Labor Relations 

Comnvttee. 1 12th Cong (201 1) (excerpts from unofficial transcript) (although Z Zencl ha 1 kW 
the official transcript from the Committee. ,t is not yet available) lt " l^oU9 ' , lne A 9 enc V has guested 
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other words, you concluded that it would be inappropriate for Committee members to 
ask me to provide information not yet availabfe to Boeing, As a result of the rulinq the 
hearing continued with a reduced risk of harm to the due process nghts of the litigants. 

On June 29, 1 sent additional documents for the Committee s review 
accompanied by a cover letter wherein I expressed my view that your ruling at the 
June 17 Committee hearing -strikes an appropriate and fair balance between the 
Committee s legitimate informational needs and the Agency's legitimate need to secure 
the due process rights of the parties to a fair trial*' and stated that "extendinq the 
app ration of your ruling to the document request would continue to ensure fairness to 
the litigants. Responding on July 12, you rejected my view that your approach at the 
South Carolina hearing, which limits production of information to that which is 
discoverable by Boeing in order to protect the due process rights of the litigants to the 
case, was the fairest way to proceed. 10 

It remains my belief that premature disclosure of the Boeing case file would 
severely impact the parties' due process rights and the Agency's legal processes You 
have asserted that these concerns are overcome by the Committee's need to assess 
the claims made by Boeing that the complaint issued against it is legally frivolous " 11 
Indeed, Boeing, in its Motion to Dismiss, contended to Administrative Law Judge Clifford 
Anderson that the complaint was legally frivolous. Administrative Law Judge Anderson 
has denied that Motion, thus supporting my posrtion that the Boeing complaint has legal 
merit. This ruling has come at an early stage of the ongoing legal proceeding 
Clearly, Boeing has a right to continue to challenge our facts and legal theories 
throughout the legal process and will be afforded the due process protections 
prescribed by Congress at every step of the proceeding. The documents related to 
Judge Anderson's decision have been previously provided to the Committee The 
documents are noteworthy because they clearly demonstrate the correctness of your 
June 17 ruling. They demonstrate that the Agency can satisfy the Committee's need for 
information by continuing to provide documents consistent with that ruling. 

The Agency's interests are both clear and critical: to safeguard the rights of the 
parties to the case and maintain the integrity of the Agency's legal process We were 
therefore tn agreement when you ruled at the hearing in South Carolina that it would be 
to a BoeX Commlttee members to ask me to provide information not yet available 

With all due respect, we urge you to continue to apply the above ruling as it 
relates to documents involving the Boeing case. We frankly find no rationale for 
distinguishing information provided to the Commrttee in the form of testimony from 

l^^^^^^' *** Genera ' Counsel ' Na " onal Labor Refations Board - t0 R *P Qa™U 

Bo L a X^2 R 201 u rreH ' SSa t0 E S0, ° m0n ' ACtin9 COtJnSe,> HBli ° m Lab ° r Refatas 

n Id. 

See Resp.'s Mot. To Dismiss and Strike Injunctive Relief. AGC's Opposition to ResD Moiinn in 
Dismiss and Strike, AU Ruling on Resp. to Motion to D.sm.ss. UppOS<T ' 0n Resp 5 Mo,lon to 
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nformanon provided to the Committee in the form of documents. Rather, the framework 
ha. you estabhshed a. the bearing remains necessary as long as this legal proceeding 
remams active while the Committee is conducting oversight. 9 

^ our . J " ly 'I letter seeks ,he following three broad categories of "documents and 

™ , fl' !? ,h t Bceing case: in,ra - A 9ency and external documents and 
communications related to the underlying investigation; communication logs and 
messages pertaining to dealings between Agency personnel and the Machinists' and 

^nH Rn U r.' C f °Th l09S . a K nC ' T SS ! 9eS P ertaini "9 10 d «li"9S between Agency personnel 
and Boeing These three broad categories duplicate, in large part, the information 
sought by Boeing ,n its Subpoena Duces Tecum B-647901, served upon Counsel for 
the Acting General Counsel in the ongoing proceeding. Specifically Boeing's 
information requests 1, 2, 5 through 17, and 23 (set forth on pages 5 throuoh 9 of its 
subpoena), which were attached as Exhibit A to our petition to revoke Sbpoina and 

Sr^rmrr on June 29 ' 20 1 1 ■ e « s *sx 

Notably. Administrative Law Judge Anderson denied the requests made bv 
Boeing for substantially the same information you are also seeking. He properly 
determined that it is not appropriate for Boeing to have the documents that it seeks at 
IffnrH^V",! P ' t 0Ce M.^n 06 " iS tantarnwnt t0 Pre-trial discovery, which is not 
w, rr i« Q ^ a -ri S ,l^i; RB Premiss. He cited two cases (Red Way Carriers, 274 

688 (7 C r 1960). cert denied, 364 U.S. 863 (1961)) in his ruling regarding the 
appropriateness of protecting Agency documents, and was clear that precedent dictates 
hat the proper way to test the quality of the investigation is through the trial process 
indeed, he agreed that ,t ,s inappropriate for such information to be prematurely 

psrr^ 

s , tfi i ^K^ita Ba,o,y * where,n he ° rdered mat the part - 

in( * dmi ( nis i rat l!: e Law Jud 9 e Anderson's ruling demonstrates why the disclosure of 

nformation to the Committee prior to the time when it is appropriate for the parties 
to have it, and for him to cons.der it, risks harm to the right of the parties to a fair trial 
Consistent with th,s. I reiterate my offer to provide you with all record evidence 
includmg Administrative Law Judge Anderson's rulings, as it becomes available 

,^1' aS H° U ^V^ 6 ' the rul6S 0f ,he House of Representatives, any document 
hat we produced to the Committee is a "committee record."' 3 As such, each Membe of 
the House of Representatives has a right to access those documents. For all practo I 

Ztel1?\ d T m T ' hat Adminis,rative Law Anderson has ruled shouK to 
available to the parties at this time would therefore be exposed to ail 435 Members of 

™, ^ Se M° f Re P resenta l; ves ^ « prematurely produce them pursuant your 
request. No assurances have been given that all Members with access to these 
documents will k eep them confidential, consistent with Administrative Law Judge 

13 Rules of the House of Representatives, Rule XI, clause 2, § 794{e)(2)(A), 
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For the reasons outlined above, I respectfully request that you reconsider vn„r 

r T\ Y0Ur JUne 1 7 rUlin 9 ,0 our °"9° in 9 P^oductLn of documentsto^he 
rnn^T f 1° C 'f ar allowin 9 us «° P^duce documents to the Comm™ 
22f ,h / our June 17 ru(i "9 *>« not mean that the Committee™ not have 
access to he documents it seeks. Rather, it means that the Committee will have 
access to the requested information contemporaneously with its a^IZ iTZ 

If you have other specific questions about the case we would be nan™ tn u*»* 
with you to accommodate your legrtimate needs without c^mpS 

Wiffi^ th f V i9htS ° f the parties Please *> nothSe^ 
^y^rnn 1 ?° UnSef ? r Co ^™™* and Intergovernmental Affa °s at 
202-273-3700, .f you wish to discuss this matter further. 





Lafe£. Solomon 
Acting General Counsel 

CC ?nm^ n fl abfe n liiah u' Curnmin 9 s > Rankf "9 Minority Member 
Committee on Oversight and Government Reform 
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July 12,2011 



Mr. Lafe E. Solomon 
Acting General Counsel 
National Labor Relations Board 
1099 14* Street, NW 
Washington, D.C. 20570-0001 

Dear Mr, Solomon: 



5 > 



4 
Or) 



As you arc aware, the Committee on Oversight and Government Reform is 
investigating the decision by the National Labor Relations Board (NLRB) to file a 
Complaint against the Boeing Company (Boeing) for alleged unfair labor practices under 
the National Labor Relations Act (NLRA). 1 Pursuant to our investigation, on May 12, 
20 11 , the Committee asked you to provide, among other things, documents relating to the 
Office of General Counsel's investigation of Boeing. 2 Committee staff have also met 
with your staff and reiterated our request. I appreciate the documents you produced on 
May 27, 2011, and June 29, 201 1 ; however, production of the various motions filed in the 
case and hearing transcripts do not comply with the entirety of die request. Therefore, 
your responses are incomplete. 

Your May 27, 201 1, letter broadly claims, without support, that the documents 
requested are "confidential and privileged information, internal deliberative materials, 
attorney work product, and settlement communications/ 3 However, it is the practice of 
the U.S. House of Representatives, grounded in Congress' constitutional power to 
investigate, to leave to the congressional committee to decide whether claims of 
privilege, deliberative process, and attorney work product will be accepted, 4 For the 
reasons outlined below, the Committee respectfully declines the claims of privilege 
Further, your June 29, 201 1. letter indicates that you believe a ruling that I made at the 
Committee s hearing on June 1 7, 201 1 , pertaining to questions that would be asked of 

'See Letter from Reps. Darrell Issa, Dennis Ross, and Trey Gowdv to Lafe E, Solomon, Acting General 
Counsel, National Labor Relations Board (May 12, 2011), 
* Id. 

^Letter from Celeste J. Matiina. Acting Deputy General Counsel, National Labor Relaiions Board to Rens 
purcll Issa, Dennis Ross, and Trey Gowdy (May 27, 201 1). V 
^CRS Report 95-464, Investigative Gvers'ighl; An Introduction to the Law, Practice and Procedure of 
Congressional Inquiry, by Morton Rosenberg. 



Mr. Lafe Solomon 
July 12, 2011 
Page 2 



you at the hearing, should be extended to the Committee's document request, 5 The ruling 
you reference was specifically for the purposes of questioning at the hearing, and it does 
not extend to the document request, 

I appreciate the seriousness you give to the due process rights of litigants. As I 
have previously expressed to you, I too respect these rights. However, it has been 
recognized that the rights of litigants can be preserved "without having any adverse effect 
upon the legitimate exercise of the investigative power of Congress," 6 Moreover, there is 
no legal authority to support your position that the transmission of documents or 
information to this Committee violates these rights, 7 and your reliance on ATX Inc. v. 
U.S. Department of Transportation? to stand For that proposition is misplaced. The facts 
of that case are not related to a document request by a congressional committee. Instead, 
the facts concern letters sent from Members of Congress to the Secretary of 
Transportation that asked the Secretary to deny an applicant's petition to operate an 
airline. The facts also involve the testimony of a Member of Congress before an 
Administrative Law Judge that expressed the same position regarding the petition. 10 The 
court held that those facts neither "created an appearance of impropriety nor actually 
affected the outcome of the agency action at issue." 1 1 The court discussed that the 
proper focus is not on the content of congressional communications in the abstract, but 
rather upon the relation between the communications and the adjudicator's decision- 
making process," 12 Here, the Committee is concerned with what transpired before the 
Complaint was Filed; receipt of such documents does not affect a decision-making 
process. 

Deliberative process privilege can permit government agencies to withhold 
documents related to agency policies from the courts. Federal agencies also attempt to 
cite it as a reason to withhold documents from Congress. However, the D C. Circuit has 
held that deliberative process privilege is a common law privilege that can be overcome 
by a showing of need. 1 3 Here, in order to fulfill the Committee's constitutional obligation 
to conduct oversight to determine whether the NLRB is properly carrying out its mandate 
under the NLRA and, in turn, using taxpayer dollars appropriately, the Committee needs 
all the documents requested. Further, any concern that documents provided to the 
Committee will waive a future claim of privilege is unwarranted. For example, in 
Murphy v. Department of the Army" the court held that a memorandum withheld by the 



' See Letter from Late E. Solomon, Acting General Counsel, 
Darnell (ssa, Dennis Ross, and Trey Gowdy {June 29, 201 1 }. 
*Pi(tsburyCo. v F.T.C, 354 F.2d 952, 964 (5th Cir 1966). 
7 See CRS Memorandum, Application ofPillsbury Doctrine to Congressional Oversight Inquires, by Todd 
7 ajelman (May 20 1 1 ). 

*A7X Inc. v US Dept of Transp., 41 FJd 1522 (D.C. Cir. 1994). 

Id at 1524-26. 
i0 fd at 1524. 
"Wat 1527. 
*M 

n See, e.g.. In re Seated Case (Espy), 121 FJd 729 (D C. Cir. 1997). 
14 Murphy v. Dep t of Army, 6 1 3 F.2d 1 15 1 . 1159 {D C. Cir 1979). 
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Department of Army from the plaintiff did not lose its deliberative process privilege bv 
reason of its disclosure to a Member of Congress, even absent an express understanding 
that the document would remain confidential 

Attorney-client privilege is a judicially-developed policy intended to foster client 
confidence and encourage full disclosure to an attorney in anticipation of an adversarial 
setting. However, the need to protect this interest in an investigative setting where a 
congressional committee is not adjudicating the liberty or property interests of a witness 
is less compelling. Accordingly, courts have recognized that "only infrequently have 
witnesses appearing before congressional committees been afforded' the procedural rights 
normally associated with an adjudicative proceeding/ 117 Therefore, attorney-client 
privilege claims can be overcome by Congress. 

Finally, the claim that these materials are privileged attorney work product is also 
unsubstantiated. Work product claims are invoked by parties in a litigation proceeding 18 
As a congressional committee conducting oversight, the Committee is not involved in 
such a proceeding. Further, courts have recognized that work product is a qualified 
privilege which may also be defeated by a sufficient showing of need. 19 

The concept that the investigative power of the legislative branch of government 
is bound by non-constitutional, common law rules developed by the judicial branch is 
contrary to the concept of separation of powers. 20 As there is no basis to withhold the 
outstanding documents, I again request the following documents and information for the 
time period from January 1 , 2009 to present: 

1 ) All documents and communications referring or relating to the Office of General 
Counsel's investigation of Boeing, including but not limited to all 
communications between the Office of General Counsel and the National Labor 
Relations Board. To clarify, this would include, but is not limited to, ail 
documents and communications between anyone in the Executive Office of the 
President, other federal agencies, or Member of Congress and the Office of 
General Counsel or the National Labor Relations Board referring or relating to the 
International Association of Machinists charge against Boeing or the Office of 
General Counsel's investigation of Boeing. 



id 

" Hannah v. Larche, 363 U.S. 420, 445 (I960). 
^ Fed. Rules Civ, Pro.26(b)(3). 

| b See Ktrkhnd v. Morton Sail Co., 46 F.R.D. 28, 30 f N.D. Ga 1 968) 

CRS Report 95-464, invesiigauve Oversight: An Introduction to the Law, Praciice and Procedure of 
Congressional Inquiry, by Morton Rosenberg, 



Mr. Lafe Solomon 
July 12, 2011 
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2) All documents, including emails and call logs, and communications between 
anyone in the Office of General Counsel or the National Labor Relations Board 
and the International Association of Machinists. 

3) All documents, including emails and call logs, and communications between the 
Office of Genera] Counsel or the National Labor Relations Board and any 
reprcsentativefs) of the Boeing Company. 

If the entirety of the documents requested are not received by 5:00 p.m. on July 
~6, 20] I f the Committee will be required to consider the use of the compulsorv process 
When producing documents to the Committee, please deliver production sets to the 
Majority Staff in room 21 57 of the Raybum House Office Building and the Minority 
Staffin Room 2471 of the Raybum House Office Building. The Committee prefers if 
possible, to receive all documents in electronic format 

The Committee on Oversight and Government Reform is the principal oversight 
committee of the House of Representatives and may at "any time" investigate ' l anv 
matter" as set forth in House Rule X. An attachment to this letter provides additional 
information about responding to the Committee's request. 

If you have any questions about this request, please contact Kristina Moore or 
Kristin Nelson of the Committee Staff at 202-225-5074. Thank vou for your attention to 
this matter. 



Since 




Si! Issa 
Chairman 



Enclosure 



Cc: The Honorable Elijah E. Cummings, Ranking Member 



DAHHtLL £. ;SSA. CALir OMNIA 
CHAIRMAN 



ELIJAH E CUMMINGS, MARYLAND 
RANKING MINORITY MEMRFR 



ONE HUNDRED TWELFTH CONGRESS 

Congress of tlje Wlmttb Mam 

Jjousc of ixcprrsriitiitiUfS 

COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM 
2157 Rayhurn House Office Building 
Washington, DC 205 15-6143 



Responding to Committee Document Remicsts 

I In complying with this request, you should produce all responsive documents that ar 
in your possession, custody, or control, whether held b> you or your past or present 
agents, employees, and representatives acting on your behalf. You should also 
produce documents thai you have a legal right to obtain, thai you have a right to cop* 
or to which you have access, as well as documents that you have placed in ihe 
temporary possession, custody, or control of any third party. Requested records, 
documents, data or information should not be desl roved, modified, removed, 
transferred or otherwise made inaccessible to the Committee. 

2. In the event that any entity, organization or individual denoted in this request has 
been, or is also known by any other name than that herein denoted, the request shall 
be read also to include that alternative identification. 

3. I he Committee' s preference is to receive documents in electronic form ( i .e. . CD. 
memory stick, or thumb drive) in lieu of paper productions. 

4. Documents produced in electronic format should also be organized, identified, and 
indexed electronically. 

5. Electronic document productions should be prepared according to the following 

standards: 

(a) The production should consist of single page Tagged Image Kile ("TIF"), files 
accompanied by a Concordance-format load Hie, an Opt icon reference life, and a 
file defining the fields and character lengths of the load Hie. 

(b) Document numbers in the load file should match document Dates numbers and 
Tl f : 11 le names. 

(c) If the production is completed through a series of multiple partial productions, 
field names and file order in all load files should match. 
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6. Documents produced lo the Committee should include an index describing ihe 
contents Of the production. To the extent more than one CD hard drive; memory 
slick, thumb drive, box or folder is produced, each CD, hard drive, memory stick, 
thumb drive, box or folder should contain an index describing its contents, 

7. Documents produced in response to this request shall be produced together with 
copies of file labels, dividers or identifying markers with which thev were associated 
when they were requested. 

8. When you produce documents, you should identity the paragraph in the Committee** 
request to which the documents respond. 

9. It shall not be a basis for refusal to produce documents that anv other person or enliiv 
also possesses non-identical or identical copies of the same documents. 

10. If any of the requested information is only reasonably available in machine- readable 
form (such as on a computer server, hard drive, or computer backup tape), sou should 
consult with the Committee staff lo determine the appropriate format in which lo 
produce the information. 

11. If compliance with the request cannot be made in t'ulL compliance shall be made to 
the extent possible and shall include an explanation of why full compliance is noi 
possible. 

12. In the event that a document is w ithheld on the basis of privilege, provide a privilege 
log containing the following information concerning any such document: (ay the 
privilege asserted: (b) the type of document; (cj the general subject matter; id) the 
date, author and addressee; and (e) the relationship of the author and addressee to 
each other. 

13. If any document responsive to this request was, but no longer is, in vour possession 
custody, or control, identity the document (staling its date, author, subject and 
recipients) and explain the circumstances under u Inch the document ceased to he in 
your possession, custody, or control. 

14. [fa date or other descriptive detail set forth in this request referring to a document is 
in ace urate, but the actual date or other descriptive detail is known lo you or is 
otherwise apparent from the context of the request, you should produce all documents 
which would be responsive as if the date or other descriptive detail were correct. 

1 5 The time period covered by this request is included in the attached request. To the 
extent a lime period is not specified, produce relev ant documents from January I 

2 009 to ihe present. ' ' 

1 6 This request is continuing in nature and applies to any itc wl> -discovered information 
Any record, document, compilation of data or information, not produced because it 
has not been located or discovered by the return dale, shall be produced immediately 
upon subsequent location or discovery. 
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17. All documents shall be Bates-stamped sequentially and produced sequentially. 

18. Two sots of documents shall be delivered, one set lo the Majority Staff and one set lo 
the Minority Staff! When documents arc produced to ihe Committee, production sets 
shall be delivered lo the Majority Stall in Room 2 1 57of the Rayburn I louse Office 
Building and the Minority Staff in Room 247 1 of the Ray bum House Office Building. 

19. Upon completion ol the document production, you should submit a written 
certification, signed by you or your counsel stating that: ( 1 ) u diligent search has 
been completed of all documents in your possession, custody, or control which 
reasonably could contain responsive documents; and (2) all documents Ideated during 
the search (hat are responsive have been produced to I he Committee. 

Definitions 

1 i he term "document 11 means any written, recorded, or graphic matter of an s nature 
whatsoev er, regardless of how recorded, and whether original or copy, including, but 
not limited to. the following: memoranda, reports, expense reports, books, manuals, 
instructions, financial reports, working papers, records, notes, letters, notices, 
confirmations, telegrams, receipts, appraisals, pamphlets, magazines, newspapers, 
prospectuses, inter-ufliec and intra-ot'lice communications, electronic mail (e-mail}, 
contracts, cables, notations of any type of conversation, telephone call, meeti ng or 
other communication, bulletins, printed matter, computer printouts, teletypes, 
invoices, transcripts, diaries, analyses, returns, summaries, minutes, bills', accounts, 
estimates, projections, comparisons, messages, correspondence, press releases, 
circulars, financial statements, reviews, opinions, offers, studies and investigations, 
questionnaires and surv eys, and work sheets (and all drafts, prdiminarv v ersions, " 
alterations, modifications, rev isions. changes, and amendments of any of the 
foregoing, as well as any attachments or appendices thereto), and graphic or oral 
records or representations of any kind (including without limitation, photographs, 
charts, graphs, microfiche, microfilm, videotape, recordings and motion pictures), and 
electronic, mechanical and electric records or representations of any kind (including, 
without limitation, tapes, cassettes, disks, and recordings) and other' written, printed, 
typed, or other graphic or recorded matter of any kind or nature, however produced or 
reproduced, and whether preserved in writing, film, tape. disk, videotape or 
oiherwise. A document bearing any notation not a pail of the original lesl is lo be 
considered a separate document. A draft or non-identical copv is a separate document 
within the meaning of this term 

2. The term 'communication' 1 means each manner or means of disclosure or exchange 
of information, regardless ol" means utilized, whether oral, electronic, by document or 
otherwise, and whether in a meeting, by telephone, facsimile, email, regular mail, 
telexes, releases, or oiherwise. 

J. The icrms "and" and "or" shall be construed broadly and either conjunctively or 
disjuncti vely to bring within the scope of this request any information which might 
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otherwise be construed to be oulsidc its scope, The singular includes plural number 
and vice versa. I he masculine includes the feminine and neuter genders, 

4. I be terms "person" or "persons'' mean natural persons, firms, partnerships, 
associations, corporations, subsidiaries, divisions, departments, joint ventures 
proprietorships, syndicates, or other legal, business or government entities, and all 
subsidiaries, affiliates, divisions, departments, branches, or other units thereof. 

5. The term "identify." when used in a question about individuals, means to provide the 
tallowing iniormation: (a) the individual's complete name and title: and (b) the 
individual's business address and phone number. 

6. The term "referring or relating." with respect to any given subject, means anything 
that constitutes, contains, embodies, reflects, identifies, states, refers to. deals w ith or 
i- pcrimeui w. t.\it sl.^kv: in an\ manner whatsoever 
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United State* Government 

NATIONAL LABOR RELATIONS BOARD 

OFFICE OF THE GENERAL COUNSEL 
Washington, DC 20570 
www.nlrb.gov 



July 11,2011 



The Honorable Darrell Issa, Chairman 
Committee on Oversight and Government Reform 
House of Representatives 
2157 Rayburn House Office Building 
Washington. DC 20515 

Dear Chairman Issa: 



for the Junfl? sn??^ OPE 2 V 1 ^ an additk > na ' ***** 

Rossis 9 reC ° Spec,fica "y' tne ^ uestion ff om Congressman 

h2fn ^h 1 °M. 2 D D al,0 rf 3ny perSOn wh0 wishes t0 intervene in a proceeding 
oerare me nlkb to file a motion to intervene. Section 10388.1 of the NLRB 
Casehandling Manual, Part One. Unfair Labor Practice Proceedings, states that 

SlSS 6 Gen6ra ' C ° UnSe ' shoukA not op P° se ^terventbn by parties 
or interested persons with direct interest in the outcome of the proceeding - As 
you know, the parties that moved to intervene in this case claim that if the 
remedy requested in the Complaint is granted they will be "dischargefdl from 
employment, therefore, they have a "direct" interest in the outcome of the case 
Pfease provide an explanation of why you believe the risk of job loss does not 
amount to a direct interest in the outcome" of the NLRB's proceeding against 
y °K U d ,° n0t ° PP ° Se th6Se Same part,es fi,in 9 Post-hearing briefs 
thercon^rnsT *° Unt " ^ conci ^ t0 express 



Board «^^'tLi?T ^ ' Wlt Wh ' Ch thS administrative ^w judge and the 
.nL ' ct 9 !k ' ** e PUtat,Ve em P ,0 V ee interveners have no legally cognizable 

~tl th* e "H tan l ^ W ° U,d Warrant fulf intervenor status ™s in no way 
Zf^ltf t .P«*es from calling any of these employees as witnesses to provide 
relevant testimony during the Boeing proceeding before the administrative law judge 
nor does it preclude these employees from filing a post-hearing brief. ' ' 

The employees stated that they sought to intervene to oppose the comolaint and 
the requested remedy. This is the exact same ultimate objectives Boeing Th'e? 
employer. As a matter of law, it must be presumed that their interests will be 
adequately represented, and, in fact, there is a presumption of adequacy of 
representation when the intervenor has the same ultimate objective as an existing 



The Honorable Darrell Issa 
Page 2 of 2 



L ^ ue ° f Unlted Latin Am. Citizens v. Wilson, 131 F.3d 1297, 1305 (9 th Cir 
Inf hL In I", P ? SenCe 35 into »«»» ^ «» hearing is not necessary in order to 
* tn f Bo f* ,0 dete "™* whether Boeing has violated the statute or to mate an 
appropriate order against Boeing. 

As to the remedy, to the extent that these employees assert that their interest in 

iT^f" 9 L S ° n ' heir b6,ief ,hat ,he sought will cause the i 

discharges, such speculation does not justify their intervention as nothing in the 

Z^ThT'^ , B ° ein9 > ! ShU ' d0W " ^ 0f i,s °P erations >» South droli a and they 
* oran^H m " ° > wha, ,f usiness dec < si °"s Boeing will make if the remedy sought 
is granted. Moreover, it is well settled that employees do not have anv Drotertahir 
interest in positions that they may have obtained due to IZZtS^ 
decisions. Donnelly v. Glickman 159 F3d 405 411 (Q ,h Cir iqqh\ T. n „ 
Mines, inc., 642 F*2d 1155, 1157 '2 ^r'^S^S^fTSiaS^-^* 

ssue 7S ESSE 6V k " ,0 WOfk °" ,he Second 787 P rad "«ion Hne at 

ssue ,n this case and they have not advanced any factual basis for believing that the 
emedy will affect their positions in the facilities where they do work LasZhe ^medv 
sought does not „tertere with their Section 7 right to elect not to be represented by a " 

In summary full intervenor status, which would require participation of these 
empfoyees as additional parties in this complex case, is not necessary creates 
procedural burdens, and adds to the parties' litigation costs. 

Srvr, JV^nctTr fU 2 hef ques,ions ' P' ease do no ' ^tate to contact Jose Garza 
special Counsel for Congressional and Intergovernmental Affairs, at 202-273-3700. 

Sin^rely, 



Lafe E. Solomon 
Acting General Counsel 



cc: The Honorable Dennis Ross, Chairman 

Subcommittee on Federal Workforce, U S Postal 
Service and Labor Policy 
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June 27, 2011 



Mr. Lafe E. Solomon 1 

Acting General Counsel ^ 
National Labor Relations Board 
1099 14 th Street, N.W. 

Washington, DC 20570-0001 — 
Dear Mr. Solomon: 

from Represent Dennis Ross, a meX ofX CoLi' , ™ qUeS "° nS direCte " '° * 0U 

these questions, please address vour response to t M Thl h k T* y ° Ur '""* B '° 

incite (he .ex, of .he Member's ^ SmSE? * 6 ™" ^ 

^addre^TroTc^^ 

2051 5. Please also send an el e on,e Zn ofyZ^Zn 00 
--C,er,a,M,c^ 

ons. ptease contact Kmtma Moore or Kristin Nelson at (202) 225-5074. 



Sincerel 




Attachment 



Chairman 




Questions for Mr. Lafe E. Solomon 

Acting Genera! Counsel 
National Labor Relations Board 



Representative Dennis Ross 

Committee on Oversight and Government Reform 



Hearing on "Unionization Through Regulation: 
The NLRB's Holding Pattern on Free Enterprise/' 



I) 29 CFR 102,29 allows any person who wishes to intervene in a proceeding before the 
MLRB to file a motion to intervene. Section 10388. 1 of the NLRB Casehandling Manual, 
Part One, Unfair Labor Practice Proceedings, states that the 'Counsel for the General 
Counsel should not oppose intervention by parties or interested persons with direct 
interest in the outcome of the proceeding," As you know, the parties that moved to 
intervene in the case claim that if the remedy requested in the Compliant is granted they 
will be "discharged from employment; 14 therefore, they have a "direct" interest in the 
outcome of the case. Please provide an explanation of why you believe that the risk of 
job loss does not amount to a "direct interest in the outcome" of the NLRB's proceeding 
against Boeing. Since you do not oppose these same parties filing post-hearing briefs, 
why should they be forced to wait until the hearing has concluded to express their 
concerns? 




United States Government 

NATIONAL LABOR RELATIONS BOARD 

OFFICE OF THE GENERAL COUNSEL 
Washington, DC 20570 
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June 29, 2011 



The Honorable Darrell Issa, Chairman 
Committee on Oversight and Government Reform 
House of Representatives 
2157 Rayburn House Office Building 
Washington, DC 20515 

The Honorable Dennis Ross, Chairman 
Subcommittee on Federal Workforce, U.S. 
Postal Service and Labor Policy 
Committee on Oversight and Government Reform 
House of Representatives 
2157 Raybum House Office Building 
Washington, DC 20515 

The Honorable Trey Gowdy, Chairman 
Subcommittee on Health Care, District of Columbia 
Census and the National Archives 
Committee on Oversight and Government Reform 
House of Representatives 
2157 Rayburn House Office Building 
Washington, DC 20515 

Dear Chairman Issa, Chairman Ross, and Chairman Gowdy: 




The Honorable Darrell Issa 
The Honorable Dennis Ross 
The Honorable Trey Gowdy 
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C«^S Proml * 6 " ,,9a *° n reSU,t in a " U " fair S one 9 



J trust that you will agree that your ruling on June 17 2011 atth* q™.th rwv*. r u 
hearing continues to strike the appropriate balance b^X^W^ 
needs. If you have further questions, please do not hesitate to contac I™ £f™ 
Speca- Counse. for Congress.ona, and' ^e^J^l^^ 2 % G ^ 



Since 




te 5,/ Solomon 
Actintf General Counsel 

Enclosure 

° C: S m ^T. bl n EJl)ah E ' Cummi "9«, ^king Minority Member 
Committee on Oversight and Government Reform 



The Honorable Stephen Lynch. Ranking Minority Member 
Subcommittee on Federal Workforce, U.S. Postal Service & Labor Policy 

The Honorable Danny Davis, Ranking Minority Member 

Sub^ommmee on Health Care, District of Columbia, Census and the National 



United States Government 

NATIONAL LABOR RELATIONS BOARD 

OFFICE OF THE GENERAL COUNSEL 
Washington, DC 20570 
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June 24, 2011 

The Honorable Michael B. Enzi 
Ranking Minority Member 
Committee on Health, Education, 

Labor and Pensions 
United States Senate 
Washington, DC 20510-6300 

Dear Senator Enzi: 

Your letter of June 16, 201 1 , addressed to the Chairman of the National Labor 
Relations Board, WiJma Liebman, requesting an explanation of the legal authority for the 
appointment of Acting General Counsel Lafe Solomon, has been referred to me for 
response- As you know, Chairman Liebman did not appoint Acting General Counsel 
Lafe Solomon, nor does she exercise supervisory authority over him. 

In its Answer to the NLRB's Complaint in the Boeing Company and International 
Association of Machinists and Aerospace Workers, Case 19-CA-32431, Respondent, 
The Boeing Company, asserted as an affirmative defense that the Acting General 
Counsel drd not [awfully hold his office at the time the Complaint was filed, The Acting 
General Counsel responded to this defense in a Motion to Strike Respondent's 
Fourteenth Affirmative Defense filed with the Administrative Law Judge on June 21, 
201 1 I respectfully refer you to pages 4-7 of that motion for a discussion of the 
authority under which Acting General Counsel Lafe Solomon was appointed. A copy of 
a memorandum from the President to Acting General Counsel Lafe Solomon, dated 
June 18, 2010, notifying him of the appointment, which you also requested is an exhibit 
to the motion. 

If you have further questions, please do not hesitate to contact Jose Garza, Special 
Counsel for Congressional and Intergovernmental Affairs, at 202-273-3700. 

Sincerely, 

CeleUe J. Mattina 

Acting Deputy General Counsel 

cc: The Honorable Kathryn H. Ruemmler, White House Counsel 
The Honorable Gene L Dodaro, Comptroller General 




RtLMioK* Boa mi 



20U) 



UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 19 

THE BOEING COMPANY 

*nd Cast 1MA-32431 

INTERNATIONAL ASSOCIATION OF 
MACHINISTS AND AEROSPACE WORKERS 
DISTRICT LODGE 751 , affiliated with 
INTERNATIONAL ASSOCIATION OF 
MACHINISTS AND AEROSPACE WORKERS 



COUNSEL FOR THE ACTING GENERAL COUNSEL'S MOTION TO STRIKE 
RESPONDENTS FOURTEENTH AFFIRMATIVE DEFENSE AND 
RESPONSE TO ADMINISTRATIVE LAW JUDGE'S SOLOTATION OF 
THE PARTIES' POSITIONS CONCERNING THAT DEFENSE 



Pursuant to Section 102.24 of the Rules and Regulations of the National Labor 
Relations Board (the "Board*), Counsel for the Acting General Counsel moves to strike 
the fourteenth affirmative defense advanced by Respondent The Boeing Company 
(■Respondent-) in its Answer to the Complaint In this matter (-Answer). With neither an 
articulated theory nor supporting facts, Respondent baldly asserts that 1t]he Complaint 
is ultra vires because the Acting General Counsel of the NLRB did not lawfully hold the 
office of Acting General Counsel at the time he directed that the Complaint be filed." 
(Answer at 4. *| 14). Counsel for the Acting General Counsel respectfully requests that 
Administrative Law Judge Anderson strike Respondents defense because It falls to 
either give the Acting General Counsel fair notice of the nature of the defense or set 
forth sufficient facts to ptausibty support a claim for relief. 



Further, In response to Administrative Law Judge Anderson's solicitation of the 
parties' positions regarding Respondent's fourteenth affirmative defense. 1 Counsel for 
the Acting General Counsel respectfulry avers that even If Respondent's defense were 
not defective on its face, It would be Inappropriate for Administrative Law Judge 
Anderson to rule on the propriety of President Obama's appointment of the Acting 
General Counsel Respondent has proffered nothing to suggest that the appointment of 
the Acting General Counsel was fn any way Improper; thus, the presumption of 
regularity applies. 

I. Respondent's Fourteenth Affirmative Defense Is 
Inadequately Pled 

Affirmative defenses are Insufficiently pled If they do not provide fair notice of the 
nature of the defense. Wyshak v. City NaVl Bank, 607 F.2d 824. 827 (9th Cir. 1 979). 
The standard used to assess sufficiency of the pleading was set forth by the United 
States Supreme Court in 8etiAU. Corp, v. Twombty, 550 U.S. 544, 570 (2007): does 
the pleading set forth "enough facts to state a claim to relief that is plaustbte on Its 
face"? See Hudson v. First Transit, Inc. 2011 WL 445683, slip op. at *2 (N.D. Cel. Feb. 
3.2011). 

Although, as the Administrative Law Judge has noted, Respondent's claim 
concerning the authority of the Acting General Counsel goes to me very viability of the 
Complaint, 2 Respondent has not articulated any basis for its assertion in either its 
affirmative defense or its pending Motion to Dismiss. Likewise, Respondent did not 

1 (Tr , Day 1 , 28:5-1 2). References to the transcript are as produced In rough copies delivered daHy and 

referenced by *Oay rather than the standard format for official certified transcripts, vrtiteh will be 

oeneratod In due course 

■{FA, Day 1,20:18-22; 43:18-23). 
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move the Board for summary judgment before the hearing under Rule 102,24<b) of the 
Board's Rules and Regulation* and has stated that rt has no plans to make a motion 
with regard to the authority of the General Counsel," (Tr., Day 1, 26:1 0-1 2). Rather. 
Respondent has Indicated that It wishes to await the Acting General Counsel's response 
to Its unsubstantiated defense before even setting forth the basis for that asserted 
defense, (Tr., Day 1 , 47:14-1 8). Thus, Respondent has never articulated any basis for 
Its claim. 

As such, Respondent's Answer does not and cannot remotely be considered to 
provide fair notice of the nature of Its defense, or to set forth, as required, 'enough facts 
to state a claim to relief that Is plausible on Its face/ Bell Ati. Corp. v. Twombty. 550 
U.S. at 570, cited in Hudson v. First Transit, Inc. 201 1 WL 445683, slip op. at *2 
(granting motion to strike certain affirmative defenses). See also South Coast Refuse 
Corp., 337 NLRB 841 , 842 (2002) (striking respondent's baseless affirmative defense 
challenging General Counsel's authority to seek specific relief). 

While motions to strike are •generally disfavored because the motions may be 
used as delaying tactics and because of the strong policy favoring resolution on the 
merits; such Is not the case here. Barnes v. A T&T Pension Sen. Pfan-Nonbargatned 
Program, 718 F. Supp. 2d 1107, 1170 (N.D. Cel. 2010). cited in Seels v. Mitchell 2010 
WL 5094264. slip op. at *2 (N.D. Cal. Dec. 8. 2010). Rather, the drcumstances are 
such that, as Administrative Law Judge Anderson has effectively noted, it "will 
streamline the ultimate resolution of the matter.' Federal Sav. and Loan Ins, Corp, v. 
Gemini Mgt„ 921 F.2d 241 . 244 {9th Cir. 1990). Counsel for the Acting General 
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Counsel therefore respectfully requests that the Administrative Law Judge strike 

Respondents fourteenth afflrmath/e defense as inadequately pled. 

II. Even H Respondent's Fourteenth Affirmative Defense 
Wire Adequately Wed, a Hearing on the Merits of This 
Case Must Proceed 

As explained betaw, Counsel for the Acting General Counsel respectfully avers 
that even if Respondent's defense were adequately pled, it would be inappropriate for 
Administrative Law Judge Anderson to either rule on the propriety of President Obama's 
appointment of the Acting General Counsel or halt the proceedings merely upon this 
Motion, as Respondent has proffered nothing to suggest that the appointment of the 
Acting General Counsel was Improper, 

The Board has found that rt Is not appropriate for rt to decide, in an unfair labor 
practice case, whether or not the President made a proper appointment of an Acting 
General Counsel under the Federal Vacancies Reform Act of 1998 (the "FVRA"), 5 
U-S C- §§ 3345-3349. Lutheran Home at Moorestown, 334 NLRB 340. 340 (2001). In 
deciding whether to proceed with the dlsposHJon of a case on the merits, 
notwithstanding a claim concerning the Acting General Counsel authority, the Board 
applies the well-settled -presumption of regularity supporting] the official acts of public 
officers in the absence of clear evidence to the contrary." Lutheran Home at 
Moore stown, 334 NLRB at 341. citing U.S. v. Chemical Foundation, 272 U.S. 1. 14-15 
(1926). See also Anderson v. P.W. Madsen Inv. Co., 72 F.2d 768 t 771 (10th CJr. 1934) 
(There is a presumption of authority for official action rather than want of authority . . .*), 
Given this presumption, the Board will proceed with the disposition of a case on fts 
merits, notwithstanding claims concerning the authority of an Acting General Counsel, 
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so long as there fs netting to suggest that the Acting General Counsel's appointment 
was "dearly Improper.' Lutheran Home at Moonsstown, 334 NLRB at 340. 

Under such precedent. 3 Counsel for the Acting General Counsel submtta that, 
even If Respondent's claim concerning the Acting General Counsel's authority were 
adequately pled, It would be inappropriate for the Administrative Law Judge to rule on 
1t>e propriety of President Obama's appointment of the Acting General Counsel in this 
unfair labor practice case. Rather, the Administrative Law Judge should proceed wtth a 
hearing on the merits of this case because there Is nothing to suggest any impropriety in 
President Obama's appointment of the Acting General Counsel. 

President Barack Obama appointed Lafe Solomon to the position of Acting 

General Counsel effective Monday, June 21, 2010, following the resignation of the 

previous General Counsel, Ronald Meisburg (Exhibit A attached). The President 

appointed Mr. Solomon pursuant to the Constitution and the laws of the United States, 

Including section 3345(a) of title 5, United States Code, as amended by the Federal 

Vacancies Reform Act of 1998 * which provides In relevant part 

(a) If an officer of an Executive agency ... whose 
appointment to office is required to be made by the 
President, by and with the advice and consent of the Senate, 
... resigns 

(3) ... the President ... may direct an officer or 
employee of such Executive agency to perform the 



To the extent Article III court* have applied the FVRA to the Board, they have found no Impropriety In a 
Deputy General Counsel's serving aa General Counsel temporarily in an acting capacity pursuant to 
§ 3345(aX1 ) of the FVRA. See e.g.. Muffle/ v. Mammoth Co* Co.. 570 F 3d 634, 540. n.1 (4th Or. 
2009); Muflfey v, Messoy Energy Co., 547 F. Supp.2d 53C, 540 (S.D. W.Va. 2008). 

4 Mr Sotomon Is the third Acting General Counsel of the Board to be appointed pursuant to sue* 
authority. President Clinton's December 19, 2000. appointment of Acting General Counsel Leonard Page 
and President Bush's July 1, 2005, appointment of Acting General Counsel Arthur F. RosenfekS *ere 
made pursuant to the same authority. 
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functions and duties of the vacant office temporarily In 
an acting capacity, subject to the time limitations of 
section 3346, tf- 

(A) during the 365-day period preceding the date 
of... resignation, ... the officer or em ptoyee 
served in a position in such agency for not less 
than 90 days; and 

(B) the rate of pay for the position described under ' 
subparagraph (A) Is equal to or greater than the 
minimum rate of pay payable for a position at GS- 
15 of the General Schedule. 

By Its terms, 5 U.S.C. § 3345 applies to all appointments where acMcs and 
consent of the Senate is required (with four enumerated exceptions, which have no 
bearing In this matter). 5 U.S.C. § 3345(a). Thus. § 3345 applies to the Board and 
authorizes the President to appoint an officer or employee of the Board to serve as the 
Acting General Counsel. Revision of Statement of Organization and Functions; Position 
of Deputy General Counsel, 66 Fed. Reg. 63,416-17 (Dec. 6, 2001). A person serving 
as an acting officer may serve for no longer than 210 days after the vacancy occurs," 
or, absent rejection, withdrawal, or return of a Senate nomination, as long as a first or 
second Senate nomination Is pending. 5 U.S.C. § 3346. 

Section 3347(aX1 XA) of the FVRA preserves § 3(d) of the National Labor 
Rentier* Act. 29 U.S.C. § 1 53(d), as an alternate avenue for appointment of an Acting 
General Counsel. See a/so S. Rep. No. 105-250, 105th Cong. 2d Sees. 17(1908) 
('even with respect to the specific positions In which temporary officers may serve under 
the specific statutes this bill retains, the Vacancies Act would continue to provide an 
alternate procedure for temporarily occupying the office'). Thus, the President has the 
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option of appointing an Acting General Counsel pursuant to either § 3345(a) of the 
FVRAor§3(d)oftheAct 5 

In accordance with these requirements, President Obama submitted his 
nomination of Mr. Solomon to serve as General Counsel to the Senate on January 5. 
2011. 157 Cong. Rec. S68 (Jan. 5, 2011). While Mr. Solomon's nomination remains 
pending before the Senate, he continues to serve as the Board's Acting General 
Counsel, a job for which he is unquestionably qualified under § 3345(a) of the FVRA 
due to his current employment, longevity, and pay grade. Specifically, for me 1 years 
preceding his appointment as Acting General Counsel, Mr. Sotomon, who began his 
career with the Board In 1972, served in the position of Director of the Board's Office of 
Representation Appeals, a Senior Executive Service position, Mr. Solomon's service as 
Acting General Counsel also falls squarely within the time limitations set forth In § 3346, 
as he served as Acting General Counsel for fewer than 210 days before his nomination 
on January 5, 201 1 , and his nomination remains pending before the Senate. Thus, 
there Is nothing raising the spectre of clear Impropriety vis-a-vis Mr, Solomon's 
appointment, and the presumption of regularity applies as the case moves forward. 
Ml. Conclusion 

For the reasons set forth above. Counsel for the Acting General Counsel moves 
to strike Respondent's fourteenth affirmative defense as Inadequately pled. Counsel for 
the Acting General Counsel further respectfully avers that even If that defense were 
a Section 3(d) of the NLRA provides tn relevant pare 

In com of vacancy In the office of the General Counsel the Went Is autfiodzed to 
donate the officer or employee who shall act as General Counsel during such 
vacancy, but no person or persons so debated shall M act (1) for more than forty days 
when the Congress Is In session unless a nomination to fiH such vacancy shall rave been 
submitted to the Senate, or (2) after the adjournment sine dt§ of the session of the 
Senate m which such nomination was submrtted. 
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adequately pled, a hearing on the merit* oftnte case must proceed because ttiere is 
nothing to suggest that the appointment of the Acting General Counsel was dearly 



Respectfully submitted on this 21* day of June, 201 1 . 




MamloUse 
Peter G. Finch 
Rachel Harvey 

Counts* tor ths Acting General Counsel 
National Labor ReitHons Board - Region 19 
2946 Jackson Federal Building 
915 Second Avenue 
Seattle, Waahfngton 98174 
Tobphon* 200.220.6301 
Facstnle: 208.220.6305 
Email: rTwa^lee.aruatane© nlrb.gov 
petef.flnoh^nlrb.gov 



the wwrn housi 

WASHINGTON 



June 18, 2010 



MWORAMDUX FOR LAFE B. SOLOMON 



Director, Of floe of Representation Appeal s, 
National Labor Relatione Board 



Pursuant to the Constitution and the lawe of the United 
States, including section 3345(a) of title 3, united States 
Code, ae aioended by the Federal Vacancies Reform Act of 1998, 
you are directed to perform the duties o£ the office of, 
General Counsel of the national Labor Relatione Board, 
effective June 21, 2010. 




Exhibit A 



CERTIFICATE OF SERVICE 



I hereby certify that a copy of Counsel for the Acting General Counsel's Motion to 
Strike Respondent's Fourteenth Affirmative Defense and Response to Administrative 
Law Judge s Solicitation of the Parties' Positions Concerning that Defense was served 
on the 21* day of June, 201 1 1 on the following parties: 

me 

The Honorable Clifford H. Anderson 

Administrative Law Judge 

National Labor Relations Board, DMslon of Judges 

901 Market Street Suite 300 

San Francisco. CA 94103-1779 



Richard B. HankJne, Attorney 
McKENNA LONG & ALDR1DGE LLP 
303 Peacntree St. N.E.. Suite 5300 
Atlanta, GA 30308-3265 



Drew E. Lunt. Attorney 
McKENNA LONG & ALDRIDGE LLP 
303 Peacntree St. N.E., Suite 5300 
Atlanta, GA 30308-3265 



WMIlam J, Kllberg, Attorney 
GIBSON DUNN & CRLTTCHER LLP 
1050 Connecticut Ave., N.W. 
Washington. D C. 20036-5306 



Alston D. Corral I, Attorney 
McKENNA LONG & ALDRIDGE LLP 
303 Peacntree St N.E., Suite 5300 
Atlanta, GA 30308-3265 



Eugene Seal la , Attorney 
GIBSON DUNN & CRUTCHER LLP 
1050 Connecticut Ave.. N.W. 
Washington, D.C, 20036-5306 
escalla@fllbsondunn.com 

Matthew D. McGill, Attorney 
GIBSON DUNN & CRUTCHER LLP 
1050 Connecticut Ave., N.W. 
Washington, D.C. 20036-5306 



Paul Blankenstein, Attorney 
GIBSON DUNN & CRUTCHER LLP 
1050 Connecticut Ave., N.W. 
Washington , D.C. 20036-5306 



Daniel J. Davis. Attorney 
GIBSON DUNN & CRUTCHER LLP 
1050 Connecticut Ave., N.W. 
Washington, D.C. 20036-5306 



David Campbell, Attorney 
SCHWERIN CAMPBELL BARNARD 
IGLITZIN & LAVTTT LLP 
18 W. Mercer St, Suite 400 
Seattle, WA 98119-3971 
Qamp^ll^w9^erjaw,cqm 

Canon Glk*man-Ftora, Attorney 
SCHWERIN CAMPBELL BARNARD 
IGUTZIN & LAVITT LLP 
18 W. Mercer St., Suite 400 
Seattle, WA 98119-3971 



Robert H, Lavltt, Attorney 
SCHWERIN CAMPBELL BARNARD 
IGLITZIN & LAV1TT LLP 
18 W. Mercer St, Suite 400 
Seattle, WA 98119-3971 



Jennifer Robbina, Attorney 
SCHWERIN CAMPBELL BARNARD 
IGUTZIN & LAVITT LLP 
18 W. Mercer St, Suite 400 
Seattle, WA 98119-3971 
Robbiria^wo rkeHawcom 



Sean Leonard, Attorney 
SCHWERIN CAMPBELL BARNARD 
IGUTZIN & LAVTTT LLP 
1 8 W. Mercer St, Suite 400 " 
Seattle, WA 98119-3971 
leonarcttftworlcer 



Jude Bryan, Paralegal 
SCHWERIN CAMPBELL BARNARD 

IGUTZIN & LAVITT LLP ' 
1 6 W, Mercer St, Suite 400 
Seattle, WA 98119-3971 



Christopher Corson, General Counsel 
(AM 

9000 Machinists PI. 

Upper Marlboro, MD 20772-2687 
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Douglas P. Kight, Attorney 
The Boeing Company 
P.O. Box 3707, MS 13-08 
Seattle, WA 98124-2207 

Machinists District Lodge 751 

9135 15* PL S, 

Seattle, WA 98108-5100 



Kristy KjjKnedy, Office Manger 



United States Senate 

lU'MMPI TfF CM ,-PALIH bOUCAHOM 



June 16, 2011 



The Honorable Wifma Liebman 
Chairman 

National Labor Relations Board 
1099 14th Sr. N.W. 
Washington, D C. 20570-0001 

Dear Chairman Liebman. 



Iwrite to request an explanation of the legal authority allowing the Board's aeneral 
As you know, under the NLRA, a presidential* designated acting general counsel can 

T^Z? da Z when con9fess ,s ,n sess,on - ,e - a SZT 

11*2 T " aCtin9 Cap3C,ty S,nce Wi™** June 20, 2010 

designation sent to the Board. presjaernrai 

republican HELP Committee Staff D.rector Frank Macchiarola at 224-6770, 

Sincerely, 




U.S. Senator 



cc: Robert Bauer, White House Counsel 

The Honorable Gene L Oodaro. Comptroller General 
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Announce* New White Hrwec Gnuuel 



June 02, 2011 
KathrynRuemmler 



Washington. DC - Today, June Jno . the Whrl« House announces- thai WMe mouse Counsel Boo Bluer wti return 
10 P'Kbce aim thai current Principal Deputy Cowis* to ft* Pnntfeni Kamryn Ruemmier will sen* as Wh« 

Houw Counsel 

Bob M a fl o«J menu end h«* lerved as e b1M«td advisor for many years. ■ Present Otwn, - B ob »« a 
enbe* member * the Wn* House :e* rt He has exceptor judgment. W*Jom and mHHa. and he Ml cominw 
lo te one gj my dote ad warn.' 

A| |h*eod Ol Jv W , Bauer *m return id Penuns Co* when he **l mm h» oraebe* focuaed on s*rv,ng as 
flenenjl Counael to me Presidents rejection tampa^n. general owns* to Ihe Democratic National Commrrj.ee 
and personal lawyer to President Ooama 

"Keihy is an outstanainB lawyer with i^npecabts judgment w-3 president Obema "Togemer Bob and Kathy have 
led the White Hou» Counters cole*, and Ktfrj wrt a«*ur» mal it conbnu** to successfully manage rts wide «nety 
of respc-'s frlibe*.' 



Ktfttry* Ruemmler o^sy „r«* as tie PniK.p.1 Deputy Counsel to (he Ptwtoen, and has served as Bob 
EW. deputy *nce January of 2010 Ruemmler^ ** Obema MnMffiMl i January of J00* a. lha 
Pnnop.1 Assort* Deouty Anor.ey Gerws. at tti Un.ted Stt, 0wrtmBfl< of Jurto , 

Rv*mmt*r w» a i't)&a"-ion partner m me Washington. C gMbj erf Latham a w*tkjrts from 2007 to MOfl Pnor » 
Um*m. Ruemmer served as a lederal prc**cutor for sot y«r* where she was a co-tead prosecutor m me 
successful proseciiOon of me former CEOs of Enron RuerrvnMp- r§c*>veC the Attorney General's Award lor 
E«oef*iorujl Serves kx n« wort on !h# Enron *isrwbg*bon 

From 2000 to 2001 , Ma Ruemmier tenM as Associate Counsel to Present 611 Clinton Ruemmier received her 
J D from Gemoetawn University Law Center wture she weaEdflor-in-Cherf olme Georgetown Law Journal and 
her B A ourn laude «n» Wncbc* n Engl*, from me Unrverirty of Washinston She certed for me Honorable 
Tlm«hyK Lew^rjntheUS.CCK^olAppMlsrormeTh^Ca^rt 

W \& w w i n r i n o < * * i . < i \ 

£*t»*V* | 4cc«u4w^ i ti>pi»ram .rt**«ho«i I "r.<.mt t u«cs I f- w*j 
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The Most Moxing Fart of My Trip S*j Fur*: 
The First Lady on Meeting NeLson Mandela 
in South Africa 

First Lady M&ielle Obama speaks lo young 
Amcan leaders about mertmo Nelson Mandela n 
South Africa 



•WW 23 JOil * 42 PM EOT 
Irtspi ration for a Future Free of HIV 
First Lady Michelle Qblma meets win 
organaatlont defeated to combating HtWAIDS m 
Soum Africa, including groups mat use soccer to 
convene Hid educale enridrw about HIWAJDS. 

June 23.»11 1J07P«€DT 

Pittsburgh Leaders Promote Advanced 

Manufacturing, 

Pittsburgh's leader* give us a preview of wtul 
nakes the rnanufaaurwig flduif^y in Prttsbuflh 



View*LLHEL*TEDBL0GP05TJ > 

v'Tty V t t\' V I ' tv r^ 

Fseaooon ^ Youfube 

T«.H*r Vlm , c 
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United States Government 

NATIONAL LABOR RELATIONS BOARD 

OFFICE OF THE GENERAL COUNSEL 
Washington, DC 20570 
www.nlrb.gov 



Matio*ai Labor 
RILATIOns buaru 

l ' ,3S M!0 June 24. 2011 

The Honorable Denny Rehberg, Chairman 
House Appropriations Committee 
Subcommittee on Labor, Hearth and Human 
Services, Education and Related Agencies 
House of Representatives 
2446 Ray burn House Office Building 
Washington, DC 20515 

Dear Chairman Rehberg, 

I write in response to your June 6, 201 1 letter to Natronal Labor Relations Board Acting 
General Counsel Lafe E. Solomon, regarding the hearing now pending before an administrative 
law judge that will determine whether The Boeing Company ("Boeing") engaged in certain 
discriminatory behavior. 

With ail due respect, we do not agree with the various factual assertions contained within 
your letter. In that regard, I direct you to the basic facts and legal theory of the Acting General 
Counsel's case, which are contained in the Boeing complaint and the Acting General Counsel's 
Opposition to Respondent's Motion to Dismiss & Strike ("Acting General Counsel's Opposition"). 
Both of these documents are enclosed with this letter. To assist you in your review of the 
enclosed information, I note that the Acting General Counsel's Opposition also contains leaal 
precedent relevant to the complaint. 

In addition to the aforementioned documents, we would be happy to provide you with 
copies of the transcript and exhibits from the public hearing contemporaneous with their 
availability, as well as the post-hearing briefs once they are filed The transcript and exhibrts will 
provide a detailed accounting of the exact nature of the case and the facts proffered in support 
and rebuttal, which frame the basis for all legal arguments. The briefs will further detail the 
precise precedent invoked and relied upon. 

We trust that the information provided sufficiently addresses your questions about 
precedent. If you have further questions, please do not hesitate to contact Jose Garza, Special 
Counsel for Congressional and Intergovernmental Affairs, at 202-273-3700 

Sincerely, 

ite J, Mattina 
Deputy General Counsel 

Enclosures 




UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
REGION 19 

THE BOEING COMPANY 

and Gas* 19-CA-32431 

INTERNATIONAL ASSOCIATION OF 
MACHINISTS AND AEROSPACE WORKERS 
DISTRICT LODGE 751, affiliated with 
INTERNATIONAL ASSOCIATION OF 
MACHINISTS AND AEROSPACE WORKERS 

COMPLAINT AND NOTICE OF HEARING 

International Association of Machinists and Aerospace Workers District 
Lodge No. 751 ('Local 751" or the "Union*), affiliated with International Association of 
Machinists and Aerospace Workers flAM*), has charged in Case 19-CA-32431 that 
The Boeing Company ("Respondent" or -Boeing"), has been engaging in unfair labor 
practices as set forth in the National Labor Relations Act (the "Act"), 29 U.S.C. § 151 ef 
seq. 

Based thereon, the Acting General Counsel of the National Labor 
Relations Board (the "Board"), by the undersigned, pursuant to § 10(b) of the Act and 
§ 102.15 of the Board's Rules and Regulations, issues this Complaint and Notice of 
Hearing and alleges as follows: 

1. 

The Charge was filed by the Union on March 26. 2010. and was served on 
Respondent by regular mail on or about March 29, 2010. 



(a) Respondent, a State of Delaware corporation with its headquarters 
in Chicago. Illinois, manufactures and produces military and commercial aircraft at 
various facilities throughout the United States, including in Everett, Washington (the 
-facility-), and others in the Seattle, Washington, and Portland, Oregon, metropolitan 
areas, 

(b) Respondent, during the past twelve months, which period is 
representative of all material times, in conducting its business operations described 
above in paragraph 2(a), derived gross revenues in excess of $500,000 

(c) Respondent, during the past twetve months, which period is 
representative of all material times, in conducting its business operations described 
above in paragraph 2(a). both sold and shipped from, and purchased and received at, 
the facility goods valued in excess of $50,000 directly to and from points outside the 
State of Washington. 

(d) Respondent has been at all material times an employer engaged in 
commerce within the meaning of §§ 2(2), (6) and (7) of the Act, 

3. 

The Union is, and has been at all material times, a labor organization 
within the meaning of § 2(5) of the Act, 

4, 

At all material times the following individuals held the positions set forth 
opposite their respective names and have been supervisors within the meaning of 



§ 2(11) of the Act, and/or agents within the meaning of § 2(13) of the Act, acting on 
behalf of Respondent* — „ 

V, 

Jim Albaugh — Executive Vice President, Boeing; President 

and CEO of Integrated Defense Systems (until 
late August 2009); CEO, Boeing Commercial 
Airplanes (as of late August 2009) 

Scott Carson — Executive Vice President Boeing; CEO. Boeing 

Commercial Airplanes (until late August 2009) 

Ray Conner - Vice President and General Manager of Supply 

Chain Management and Operations, Boeing 
Commercial Airplanes 

Scott Fancher — Vice President and General Manager of the 787 

Program 

Fred Kiga — Vice President, Government and Community 

Relations 

Doug Kight — Vice President Human Resources. Boeing 

Commercial Airplanes 

Jm McNemey — President, Chairman, and CEO 

Jim Proutx — Boeing spokesman 

Pat Shanahan - Vice President and General Manager of 

Airplane Programs 

Gene Wotoshyn — vice President Employee Relations 

5. 

(a) Those employees of Respondent enumerated in Section 1.1(a) of 
the collective bargaining agreement described below in paragraph 5(c), including, inter 
alia, all production and maintenance employees in Washington State, constitute a unit 
appropriate for the purposes of collective bargaining within the meaning of § 9(b) of the 
Act {the "Puget Sound Unit"). 



(b) Those employees of Respondent enumerated in Section 1.1(c) of 
the collective bargaining agreement described below in paragraph 5(c), including, inter 



-3- 



alia, alt production and maintenance employees in the Portland, Oregon area, constitute 
a unit appropriate for the purposes of collective bargaining within the meaning of § 9(b) 
of the Act (the -Portland Unit")- 

(c) Since at least 1975 and at all material times, the IAM has been the 
designated exclusive collective bargaining representative of the Puget Sound Unit and 
the Portland Unit (collectfvery, the "Unit") and recognized as such representative by 
Respondent. This recognition has been embodied rn successive collective-bargaining 
agreements, the most recent of which is effective from November 2, 2008, to 
Septembers, 2012. 

(d) Since 1975, during the course of the parties' collective-bargaining 
reJatiorwhip. the IAM engaged in strikes in 1977, 1989, 1995, 2005, and 2008, 

8. 

On or about the dates and by the manner noted below, Respondent made 
coercive statements to its employees that it would remove or had removed work from 
the Unit because employees had struck and Respondent threatened or impliedfy 
threatened that the Unit would lose additional work in the event of future strikes: 

(a) October 21. 2009, by McNemey in a quarterly earnings conference 
caU that was posted on Boeing's intranet website for all employees and reported in the 
Seattle Post Intelligencer Aerospace News and quoted in the Seattle Times, made an 
extended statement regarding -diversifying [Respondents] labor pool and labor 
relationship; and moving the 787 Oreamliner work to South Carolina due to 'strikes 
happening every three to four years in Puget Sound," 
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(b) October 28, 2009, based on its October 28, 2009, memorandum 
entitled "787 Second Line, Questions and Answers for Managers," informed employees, 
among ottier things, that its decision to locate the second 787 Dreamliner fine in South 
Carolina was made in order to reduce Respondent s vulnerability to delivery disruptions 
caused by work stoppages. 

(c) December 7. 2009, by Conner and Proulx in an article appearing in 
the Seattle Times, attributed Respondent's 787 Dreamliner production decision to use a 
"dual-sourcing- system and to contract with separate suppliers for the South Carolina 
line to past Unit strikes. 

(d) December 8, 2009, by Conner in an article appearing in the Puget 
Sound Business Journal, attributed Respondent's 787 Dreamliner production decision 
to use a "dual-sourcing" system and to contract with separate suppliers for the South 
Carolina line to past Unit striken. 

(e) March 2, 201 0, by Albaugh in a video-taped interview with a Seattle 
Times reporter, stated that Respondent decided to locate its 787 Dreamliner second line 
in South Carolina because of past Unit strikes, and threatened the toss of future Unit 
work opportunities because of such strikes. 

7. 

(a) In or about October 2009, on a date better known to Respondent 
but no later than October 28 f 2009, Respondent decided to transfer its second 787 
Dreamliner production line of 3 planes per month from the Unit to its non-union site in 
North Charleston, South Carolina. 
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(b) Respondent engaged in the conduct described above in paragraph 
7{a) because the Unit employees assisted and/or supported the Union by. inter alia, 
engaging in the protected, concerted activity of lawful strikes and to discourage these 
and/of other employees from engaging in these or other union and/or protected, 
concerted activities. 

(c) Respondent's conduct described above in paragraph 7(a). 
combined with the conduct described above in paragraph 6, is also inherently 
destructive of the rights guaranteed employees by § 7 of the Act. 

8. 

(a) In or about October 2009, on a date better known to Respondent 
but no later than December 3, 2009, Respondent decided to transfer a sourcing supply 
program for its 787 Dream liner production line from the Unit to its non-union facility in 
North Charleston, South Carolina, or to subcontractors 

(b) Respondent engaged in the conduct described above in paragraph 
8{a) because the Unit employees assisted and/or supported the Union by, infer alia, 
engaging in the protected, concerted activity of lawful strikes and to discourage these 
and/or other employees from engaging in these or other union and/or protected, 
concerted activities. 

(C) Respondent's conduct described above in paragraph Q(a). 
combined with the conduct described above in paragraphs 6 and 7(a), is also inherently 
destructive of the rights guaranteed employees by § 7 of the Act. 
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9. 

By the conduct described above in paragraph 8. Respondent has been 
interfering with, restraining, and coercing employees in the exercise of the rights 
guaranteed in § 7 of the Act in violation of § 8(a)(1) of the Act. 

10, 

By the conduct described above in paragraphs 7 and a, Respondent has 
been discriminating in regard to the hire or tenure or terms or conditions of employment 
of its employees, thereby discouraging membership in a labor organization in violation 
of §§ 8(a)(3) and (1) of the Act. 

11. 

By the conduct described above in paragraphs 6 through 10, Respondent 
has engaged in unfair labor practices affecting commerce within the meaning of §§ 2(8) 
and (7) of the Act. 

12. 

As part of the remedy for the unfair labor practices alleged herein, the 
Acting General Counsel seeks an Order requiring either that one of the high level 
officials of Respondent alleged to have committed the violations enumerated above in 
paragraph 6 read, or that a designated Board agent read in the presence of a high level 
Boeing official, any notice that issues in this matter, and requiring Respondent to 
broadcast such reading on Respondent's intranet to all employees. 

13. 

(a) As part of the remedy for the unfair labor practices alleged above in 
paragraphs 7 and 8, the Acting General Counsel seeks an Order requiring Respondent 
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to have the Unit operate to second line of 787 Dream liner aircraft assembly production 
in the State of Washington, utilizing supply lines maintained by the Unit in the Seattle, 
Washington, and Portland, Oregon, area facilities. 

(b) Other than as set forth in paragraph 13(a) above, the relief 
requested by the Acting General Counsel does not seek to prohibit Respondent from 
making non-discriminatory decisions with respect to where work will be performed, 
including non-discriminatory decisions with respect to work at its North Charleston, 
South Carolina, facility. 

ANSWER REQUIREMENT 

Respondent is notified that, pursuant to §§ 102.20 and 102.21 of the 
Board s Rules and Regulations, rt must file an answer to this Complaint. The answer 
must be received bY ft If office Qn or before May 4. 2011 of PQitmirk.d on or 
frrforf fray 3, am Unless filed electronically in a pdt format, Respondent should file 
an original and four copies of the answer with this office and serve a copy of the answer 
on each of the other parties. 

An answer may also be fried electronically by using the E-F ling system on 
the Agency's website. In order to file an answer electronically, access the Agency's 
website at www.ntrb.aov click on Film Case Documents, enter the NLRB Case 
Number, and follow the detailed instructions. The responsibility for the receipt and 
usability of the answer rests exclusively upon the sender Unless notification on the 
Agency's website informs users that the Agency's E-Filing system is officially 
determined to be in technical failure because it is unable to receive documents for a 
continuous period of more than 2 hours after 12 00 noon (Eastern Time) on the due 



date for filing, a failure to timely file the answer will not be excused on the basis that the 
transmission coukJ not be accomplished because the Agency's website was off-line or 
unavailable for some other reason. The Board s Rules and Regulations require that an 
answer be signed by counsel or non-attorney representative for represented parties or 
by the party if not represented. See § 102.21. If the answer being filed electronically « 
a pdf document containing the required signature, no paper copies of the document 
need to be transmitted to the Regional Office- However, if the electronic version of an 
answer to a complaint is not a pdf file containing the required signature, then the E-filing 
rules require that such answer containing the required signature be submitted to the 
Regional Office by traditional means within three (3) business days after the date of 
electronic filing. 

Service of the answer on each of the other parties must be accomplished 
in conformance with the requirements of §102.114 of the Boards Rules and 
Regulations. The answer may ncj be filed by facsimile transmission. If no answer is 
filed or if an answer is filed untimely, the Board may find, pursuant to Motion for Default 
Judgment, that the allegations in this Complaint are true. 

NQTrCj Qf H^ARINg 

PLEASE TAKE NOTICE THAT on the 14* day of June. 2011, at 9:00 
a.m., in Jamea C. Sand Hearing Room, 2966 Jackaon Federal Building, 916 
Second Avenue, Seattle, Washington, and on consecutive days thereafter until 
concluded, a hearing wtil be conducted before an Administrative Law Judge of the 
National Labor Relations Board. At the hearing, Respondent and any other party to this 
proceeding have the right to appear and present testimony regarding the allegations in 
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this complaint. The procedures to be followed at the hearing are described \n the 
attached Form NLRB-4668. The procedure to request a postponement of the hearing is 
described in the attached Form NLR&-4338 

DATED at Seattle, Washington, this 20* day of April, 2011 



Richard L Aheam, Regional Director 

National Labor Relations Board. Region 19 

2948 Jackson Federal Building 

915 Second Avenue 

Seattle, Washington 98174-1078 
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FORM Nl_ftfr^6fiS 

<*05) 

SUMMARY OF STANDARD PROCEDURES IN FORMAL HEARINGS HELD 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
IN UNFAIR LABOR PRACTICE PROCEEDINGS PURSUANT TO 
SECTION 10 OF THE NATIONAL LABOR RELATIONS ACT 

The bearing will be conducted by an administrative law judge of the National Labor Relations Board who 
will prwide at me bearing as an independent, impartial finder of the facts and applicable law whose decision in due 
time will be served on the parties. The offices of the administrative law judges are located in Washington, DC; San 
Francisco. California; New York. N Y . and Atlanta, Georgia. 

At the date, hour, and place for which the hearing is set, the administrative law judge, upon the joint request 
of the parties, will conduct a 'prehearing- conference, prior to or short t> after the opening of the hearing, to ensure 
that the issues are sharp and clearcut; or the administrative law judge may independently conduct such a conference. 
The administrative law judge will preside at such conference, but may. if the occasion arises, permit the parties to 
engage in private discussions. The conference will not necessarily be recorded, but it may well be that the labors of 
the conference will be evinced in the ultimate record, for example, in the form of statements of position, stipulations, 
and concessions. Except under unusual circumstances, the administrative law judge conducting the prehearing 
conference will be the one who will conduct the hearing; and it a expected that the formal hearin g wi» commence or 

unwilling to participate in or make stipulations or caramons during any r^ea^ngc^fceT^, * 

<This is not to be construed as preventing the parties from meeting earlier for similar purposes. To the 
contrary, the parties art encouraged to meet prior to the time set for hearing in an effort to narrow the issues) 

Parties may be represented by an attorney or other representative and present evidence relevant to the issues, 
Alt parties appearing before this hearing who have or whose witnesses have handicaps falling within the provisions 
of Section 504 of the Rehabilitation Act of 1973. as amended, and 29 C F.R. 100.60 J. and who in order to 
participate in this hearing need appropriate auxiliary aids, as defined in 29 CF.R. 100.603. should notify the 
Regional Director as soon as possible and request the necessary assistance. 

An official reporter will make the only official transcript of the proceedings, and all citations in briefs and 
BO must refer to the official record. The Board will not certify any man script other than the official transcript 
for use in any court litigation. Proposed corrections of me transcript should be submitted, either by w 4 y of 
stipulation or motion, to the administrative law judge for approval. 

All matter that is spoken in the hearing room while the hearing is in session will be recorded by the official 
reporter unless the administrative law judge specifically directs off-me-record discussion. In the event that any party 
wishes to make off-th^record statements, a request to go off the record should be directed to ibe admin «trative law 
judge and not to the official reporter. 

Statements of reasons in support of motions and objections should be specific and concise. The 
administrative law judge will allow an automatic exception to all adverse rulings and, upon appropriate order an 
objection and exception will be permitted to stand to an entire line of questioning. 

All exhibits offered in evidence shall be in duplicate Copies of exhibits should be supplied to the 
administrative law judge and other parties ai the time the exhibits are offered in evidence. If a copy of any exhibit is 
not available at the time the original is received, it will be the responsibility of the party offering such exhibit to 
submit the copy to the administrative law judge before the close of hearing. In the event such copy is not submitted, 
and the filing has not been waived by the administrative law judge, any ruling receiving the exhibit may be rescinded 



Any party shall be entitled, on request, to a reasonable period of time at the close of the hearing for oral 
argument, which shall be included in the transcript of the hearing. In the absence of a request, the administrative law 
judge may ask for oral argument if, at the close of the hearing, it is believed that such argument would be beneficial 
to the understanding of the contentions of the parties and the factual issues involved 
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form KU»4Mi (4-05) 



In the discretion of the administrative taw judge, any party may. on request made before the close of the 
hearing, fife a brief or proposed findings and conclusions, or bom, with the administrative law judge who will fix 
the time for such filing. Any rah fil ing s^mifled s hill be double - so a re d o n VA bv 1 1 inch 



Attention of the parries is called to the following requirements laid down in Section 102.42 of the Board's 
Rules and Regulations, with respect to the procedure to be followed tJSfon the proceeding is transferred (o the 
Board: 

No request for an extension of time within which to submit briers or proposed findings to the 
administrative law judge will be considered unless received by the Chief Administrative Law Judge in 
Washington, DC (or, in cases under the branch offices in San Francisco, California, New York, New York; and 
Atlanta, Georgia, the Associate Chief Administrative Law Judge) at least 3 days prior to the expiration of time 
fixed for the submission of such documents. Notice of request for such extension of rime must be served 
simultaneously on all other parties, and proof of such service furnished to the Chief Administrative Law Judge or 
me Associate Chief Administrative Law Judge, as the case may be. A quicker response is assured if the moving 
party secures the positions of the other parties and includes such in the request All briefs or proposed findings 
filed wnJi i the administrative law judge must be submitted in triplicate, and may be printed or otherwise legjbry 
duplicated with service on the other parties. 

In due course the administrative law judge will prepare and file with the Board a decision in this 
proceedmg. and will cause a copy thereof to be served on each of the parties. Upon filing of this decision, the 
Board will enter an order transferring this case to itself, and will serve copies of that order, setting forth ihe date of 
such transfer, on all partus. At that point, the administrative law judge's official connection with the case will 
cease. 



The procedure to be followed before the Board from that point forward, with respect to the filing of 
exceptions to the administrative law judge's decision, the submission of supporting briefs, requests for oral argument 
before the Board, and related matters, is set forth in ihe Board's Rules and Regulations, particularly in Section 
102.46 and following section*. A summary of the more peitinenl of these provisions will be served on the parties 
together with the order tramferrtng the case to the Board. 

Adjustments or settlements consistent with the policies of the National Labor Relations Act reduce 
government expenditures and promote amity in labor relations If adjustment appears possible ihe administrative 
law judge may suggest discussions between me parties or, on request, will afford reasonable ojjeortunity during the 
hearing for such discussions. 



The Boeirvg Company 
Case: 19-CA-32431 



UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 

NOTICE 



20 April 2011 



The rssuance of the notice of formal hearing in this case does not mean that the matter cannot be disposed of by 
eg reamer t of the parties. On the contrary, it it the poftcy of this office to encourage voluntary adjustments The examiner 
or attorney assigned to the case win be pleased to receive and to act promptly upon your suggestions or comments to this 
end An agreement between the parties, approved by me Regional Director would serve to cancel me hearing, 

However, unless otherwise apecrflcafty ordered, the hearing will be held at the data, hour and place indicated 
Postponements wflf not be granted unless good and sufficient grounds are shown and the fosowing requirements are 

(1) The request must be in wnOng An original and two copies must be Rted with the Regional Director when 
appropriate under 29 C.F.R, 102.16(a) or with the Division of Judges when appropriate under 29 C F.R. 
102.18(b). 

(2) Grounds must be set forth in ctmtmll 

(3) Altamative dates for any rescheduled heanng must be given; 

(4) Th. positions of all other parties must be ascertained in advance by th. requesting party and set forth in 
tie request and 

(5) Copies must be simultaneously served on ail other parties (taAed betow), and that fact must be noted on 
theraqoest 

Except under the most extreme conditions, no request for postponement will be granted during the three days 
■ k * preceding the date of hearing. 
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UNrTED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
REGION 10 

THE BOEING COMPANY 

and Caee 19-CA-32431 

INTERNATIONAL ASSOCIATION OF 
MACHINISTS AND AEROSPACE WORKERS 
DISTRICT LODGE 751, affiliated with 
INTERNATIONAL ASSOCIATION OF 
MACHINISTS AND AEROSPACE WORKERS 

ACTING GENERAL COUNSEL'S OPPOSITION 
TO RESPONDENTS MOTION TO DISMISS AND MOTION TO STRIKE 

Pursuant to § 1 02.24 of the Board's Rules and Regulations, Counsel for the 
Acting General Counsel opposes the "Motion to Dismiss for Failure to State a Claim, or, 
fn the Alternative, to Strike the Injunctive Relief Sought In 1 3(A) of the Complaint" (the 
"Motion") filed by Respondent The Boeing Company {-Respondent") on June 1 4, 201 1 . 
Respondent's Motion is premised on factual allegations based on a significant number 
of unsupported hearsay statements and exhibits, which cannot support a motion to 
dismiss. 1 To the contrary, as demonstrated below, the Complaint in this case readily 
meets notice pleading requirements to state a claim under well-established precedent 
under the National Labor Relations Act fNLRA" or the "Act*). 

Respondent's alternative request that the Administrative Law Judge preemptively 
declare that the remedy sought is unavailable to the alleged dlscriminateea In this case 
Is woefully premature, as the remedy requested Is the standard remedy for the 



' In this regard, it ts noted that the Administrative Law Judge explicitly informed me parties that he 
did not wish for them to submit factual, as opposed to legal, analyse in their pre-trial briefs. 



violations alleged and no record evidence has yet been adduced to support a claim that 
such a remedy Is inappropriate on the facts of this case, 
I. PROCEDURAL BACKGROUND 

Paragraphs 8 and 9 of the Complaint allege that Respondent violated § 8(a)(1) of 
the Act by making coercive statements that ft would remove or had removed work from 
bargaining units represented by International Associations of Machinists and Aerospace 
Workers, District Lodge 751, afflHeted with International Associations of Machinists and 
Aerospace Workers (the Union") because employees had struck, and by threatening or 
impiiedfy threatening that the bargaining units would lose additional work In the event of 
future strikes. Paragraphs 7, 8. and 10 of the Complaint allege that Respondent 
violated §§ 8(a)(3) and (1) of the Act by deciding to transfer a second 787 Dreamllner 
production line and a sourcing supply program for its 787 Dreamliner production from 
the bargaining unite represented by the Union to Its non-union site in North Charleston. 
South Carolina, or to subcontractors. Paragraph 13(a) of the Complaint seeks 
restoration of the status quo ante and requests as part of the remedy that Respondent 
be ordered to have bargaining-unit employees operate tts second 787 Dreamliner 
production line fn the State of Washington, utilizing supply chains maintained by the 
bargaining units In the Seattle, Washington, and Portend, Oregon, area facilities; and 
paragraph 1 3(b) of the Complaint states that other than as set forth in paragraph 1 3(a), 
the Acting General Counsel does not seek to prohibit Respondent from making non- 
discriminatory decisions with respect to where work will be performed, including non- 
discriminatory decisions with respect to work at its North Charleston, South Carolina, 
facility. 
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In its Answer, Respondent essentialfy denies all allegations of paragraphs 6 

through 10 of the Complaint and denies that the relief sought In paragraph 1 3(a) of the 

Complaint will not effectively cause it to shut down rts assembly facility in North 

Charleston, South Carolina. In addrtion to denying these and other paragraphs of the 

Complaint Respondent raises 14 affirmative defenses. Among other things, 

Respondent contends in its third affirmative defense that 

[Respondent's] decision to place the second 787 assembly 
hne in North Charleston was based upon a number of varied 
factors, including a favorable business environment in South 
Carolina for manufacturing companies like [Respondent]; 
significant financial incentives from the State of South 
Carolina; achieving geographic diversity of its commercial 
airline operations; as well as to protect the stability of the 
787 s global production system, [,„] [Respondent] would 
have made the same decisions with respect to the 
placement of the second assembly line in North Charleston 
even if it had not taken into consideration the damaging 
impact of future strikes on the production of 787s. 

Respondent further contends in its eighth affirmative defense that the remedy requested 
in the Complaint "would cause an undue hardship on [Respondent], As employees, and 
the state of South Carolina; and that -none of the complained of actions caused any 
hardship on any [of Respondents] employees or the State of Washington." Thus, the 
pleadings leave numerous material issues in dispute, 
(I. RESPONDENTS MOTION TO DISMISS SHOULD BE DENIED 
A. The Legal Standard 

The Board has adopted a system of notice pleading for Its complaints. Quanta, 
355 NLRB No. 217, slip op. at 2 (2010). This system is governed by § 102.1S of the 
Board's Rules and Regulations, which requires only that Complaints contain "(a) a clear 
and concise statement of the facts upon which assertion of jurisdiction by the Board is 
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predicated, and (b) a dear and concise description of the acts which are claimed to 

constitute unfair labor practices, including, where known, the approximate dates and 

places of such acts and me names of respondents agents or other representatives by 

whom committed/ As was aptly explained long ago: 

The sole function of the Complaint is to advise the 
respondent of the charges constituting unfair labor practices ' 
as defined in the Act that he may have due notice and a full 
opportunity for hearing thereon. The Act does not require the 
particularity of pleading of an indictment or information, nor 
the elements of a cause like a declaration at law or a bill in 
equity. All that is requisite in a valid Complaint before the 
Board is that there be a piain statement of the things claimed 
to constitute an unfair labor practice that respondent may be 
put upon his defense, 

NLRB v. Pique Munising Wood Prods. Co., 109 F 2d 552, 557 (6th Cir. 1940). See also 
American Newspaper Publishers Ass'n. v. NLRB, 193 F.2d 782, 800 (3d Cir. 1951), 
atTd, 345 U.S. 100(1953); TheArtesle Cos., Inc., 339 NLRB 1224. 1226 (2003), 

A Complaint cannot be dismissed for failure to state a claim upon which relief 
may be granted when the allegations of the Complaint, if true, set forth a violation of the 
Act Children's Receiving Home of Sacramento, 248 NLRB 308, 308 (1980). In 
considering a motion to dismiss, the Board construes the Complaint in the light most 
favorable to the General Counsel, accepts all factual allegations as true, and 
determines whether the General Counsel can prove any set of facts in support of his 
claims that would entitle him to relief/ Detroit Newspapers, 330 NLRB 524, 524, n.1 
(2000). There is a ■powerful presumption against rejecting pleadings for failure to state 
a claim." Robbins v. Wtikie, 300 F.3d 1208, 1210 (10th Cir. 2002) (reversing district 
court's decision to dismiss RICO complaint for failure to state a claim). Granting a 
motion to dismiss is "a harsh remedy which must be cautiously studied, not only to 
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effectuate the spirit of the liberal rules of pleading but also to protect the Interests of 
justice." Worse v. Regents of University of Colorado, 154 F.3d 1 124, 1 127 (10th Cir, 
1 998). Thus, in ruling on a motion to dismiss for failure to state a claim, it Is not 
appropriate to look outside the pleadings themselves and consider additional facts 
alleged by the moving party. Weiner v. Klsis & Co., Inc., 108 F.3d 86, 88-89 (6th Cir. 
1987). 

To the extent Respondent has attached inadmissible facts and documents to its 
Motion, the Administrative Law Judge may appropriately consider the Motion under the 
Board's summary judgment standard. The Board has rejected any summary judgment 
procedure akin to the procedure set forth in Rule 56(e) of the Federal Rules of Civl 
Procedure, under which a moving party can set forth Its version of the facts and the 
opposing party must admit or controvert those facts. 2 Because the Board's rules do not 
provide for pre-trial discovery (KIRO, inc., 31 1 NLRB 745, 746, n.4 (1993); United 
States Postal Service, 311 NLRB 254, 254 n.3 (1993), Krieger-Ragsdale A Co., fcc.,150 
NLRB 490, 495 (1966), errM., 379 F.2d 517 (7th Cir 1967), cert, denied, 389 U.S. 1041 
(1968)), the Board has held that summary Judgment proceedings are governed by the 
Board's Rules and Regulations, and not by the Federal Rules of CM* Procedure. KIRO, 
Inc., 311 NLRB at 746. Under the Board's Rules and Regulations, a motion for 
summary Judgment or dismissal must be denied where the pleadings indicate that there 
is a genuine issue of material fact Board's Rutes and Regulations § 102,24. 



LSfi&S* 2£i ^ I* P"***^B» t» conducted in accordance wrth me 
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Thus, * is well-settled that the General Counsel is not required to set forth 
preclae facts through affidavits or other documentary evidence to show that a genuine 
issue for hearing exists. K1RO, Inc., 31 1 NLRB at 746; United States Postal Service, 
31 1 NLRB at 254 n.3. instead, the General Counsel may rely upon the allegations In 
the Complaint, Respondent's denial of these allegations in Its Answer, and general 
averments that factual issues exist requiring a hearing. KJRO, Inc., 31 1 NLRB at 745- 
740, 745 n.3; United States Postal Service, 31 1 NLRB at 254, n.2. Cf. Fox-Art 
Theatres, 290 NLRB 885. 885 (1988) (where Respondent admits allegations and fails to 
state spedflcalr/ the basis for disagreement with the backpay specfflcatlon, summary 
judgment is appropriate). Based on these principles, and as discussed infra, summary 
Judgment is wholfy inappropriate In this case. 

B. Disposition of this Case at TOs Earty Stage la Inappropriate 
In accordance with the requirements of § 1 02.15 of the Board's Rules and 
Regulations, the Complaint allegations are sufficient Id put Respondent on notice of the 
specific 'acts whfch are claimed to constitute unfair labor practices/ Further, accepting 
all factual allegations to be true, these allegations are sufficient to support a c?a*i for 
relief. See Detroit Newspapers, 330 NLRB at 524, n.7. 

Paragraphs 6 and 9 of the Complaint allege that Respondent violated § 8<aX1 ) of 
the Act by 'marking) coercive statements to Its employees that It would remove or had 
removed work from the Unft because employees had struck" and by threatening or 
impliedly threatening that the Unit would lose additional work in the event of future 
strikes.' Paragraph 6 of the Complaint enumerates ffve statements made on specific 
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dates and at specific locations, by admitted, named high level managers of Respondent, 
all of whom linked the decision regarding the location of work to past strikes or potential 
future strikes by unit employees. 

Such statements, if proven, would clearly violate § 8<aX1). See, e.g., Detroit 
Newspapers, 330 NLRB 524, 524, n.1 (2000). See also General Electric Co., 215 
NLRB 520. 520-21 (1974). Indeed, the Board has held that an employer violates 
§ 8(aX1 ) by threatening to withhold work opportunities because of employees' exercise 
of § 7 rights See, e.g., Dorsay Trailers, Inc., 327 NLRB 835, 851 (1909) (threat to dose 
plant If empbyees went on sbike). enfd. t) pertinent part, 233 F.3d 831 (4th Clr. 2000); 
Kroger Co., 31 1 NLRB 1 187, 1200 (1093) (threat to put plan to build a new freezer 
facility on hold), am mem., 50 F.3d 1037 (11th Or. 1995). Father, employer 
•predictions' of loss of customers due to unionization or strike disruptions without any 
factual basis amount to unlawful threats. See, e.g., Tawas Indus., 336 NLRB 318. 321 
(2001) (no objective basis for prediction of loss of customers duo to fear of strikes In the 
event that the employees' Independent union affiliated with a particuler International 
union). 

The Respondent's claims based on NLRB v. Glssel Packing Co., 395 U.S. 575, 
818 (1989), are evidentiary claim, that cannot be considered in a motion to dismiss. In 
Gissal, the Supreme Court defined the boundary between employer speech protected 
under § 8(c) of the Act and threats of reprisals violating § 8(aX1) of the Act The Court 
ruled that employer -prediction.- of the consetjuencaa of unionization are privileged 
under § 8<c) only If they are -carefully phrased on the basts of objective fact to convey 
an employers belief as to demormtrably probable consequence, beyond his controItT 
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fct As the Court further explained, "threats of economic reprisal to be taken solely on 
[the employer's] own volition" vtolate § 8<aX1 ). Id. at 61 9 (citation omitted). 

Respondent denies substantially all of the allegations of paragraphs 6 and 9 of 
the Complaint, specifically disputing whether those statements were 'carefully phrased 
based on objective fact,' and whether the statements concerned 'demonstrably 
probable consequences beyond [Responded] control" (as opposed to actions taken 
on Respondent's own volrtion). Gissel, 395 U.S. at 618-19. Its assertions, however, are 
based on factual assertions and out-of-court statements outside the parameters of the 
Complaint. Hence, they provide no support for Respondents Motion to Dismiss. As the 
record evidence will show. Respondent's statements, as alleged, were not based on 
consequences "beyond Its control.' but rather constituted threats of reprisal "to be taken 
solely on [Respondents] own volition." 

Aa the foregoing demonstrates, there la ample authority for concluding that 
Respondent's alleged unlawful statements linking decisions about the location of work 
to past strikes or potential future strikes by to Puget Sound unit employees Interfered 
with employees' rights fn violation of § 7 of the Act Counsel for the Acting General 
Counsel therefore respectfully requests that Respondents motion to dismiss the 
altegatfens concerning its violation of § B(aXl) of the Act for failure to state a claim be 
denied, 

2. The Complaint Property States that Respondent 
Has Discriminated Against Its Employees 
Basso" 9n Thflr Union arid Othr Pro**^ ggflyfl 

Respondent does not deny that it deckled h October 2009 to operate a second 
final assembly line for Its 787 Dreamllner using employees not represented by the 
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Union. Nor does Respondent deny announcing this decision to its entire workforce, or 
that It linked mat decision to the prior exercise by certain of Its employees of their right 
to strike. Instead, Respondent argues that the Complaint falls to adequately state a 
claJm only because It fails to allege specific harm that Its action will have on its 
workforce. (Motion to Dismiss at 3, 18-19). 

As a preliminary matter, the Board's notice pleading requirements simply do not 
require a delineation of the specific effects of Respondent's conduct See Pkjua 
Munising Wood Prods. Co., 109 F. 2d at 557, Further, even if the full effects of 
Respondent's decision are not wholly felt at this time because the decision has not yet 
been completely Implemented, Board law makes dear that a discriminatory decision 
about where to place work may alone constitute discrimination with respect to unit 
employees' terms and conditions of employment In violation of § 8(8X3), even where 
there has been no actual financial loss, and even where there has been no immediate 
Impact on the discriminatees. Pittsburg 4 Midwmy Coat Mining Co., 355 NLRB No. 1 97 
(2010); AdetStandish Corp., 290 NLRB 317, 318-19 (1988). anfd. In pertinent part, 912 
F.2d 854 (6th Or. 1990). 

For example, the Board has found that an employer's diversion of work from a 
newly organized ptant to a non-union plant for unlawful motivated reasons violated 
§ 8(aX3) of the Act even though there was no Immediate impact on unit employees. 
Adair Standish Corp., 290 NLRB at 318-19 (1988). In AdaJr Standtsh, the employer 
refused to take delivery of a new press at a newty organized plant and instead installed 
the press at a nonunion plant for unlawful reasons, id. The Board found a § 8(aX3) 
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violation, reasoning that -diversion of the new press from [the newry organized plant] 
could reasonably result in diversion of new work from [that plant]." W. at 31 9. 

The claim dearly alleged In the Complaint Is that, but for the Respondent's 
discriminatory motive, the second final assembly line and suppry lines work would have 
been assigned to the Unit employees. At trial, the Acting General Counsel will 
demonstrate that, as In Adair Standi sh, by placing that work fn South Carolina, work that 
Unit employees otherwise would have performed, Is befng diverted to non-Unit 
employees fn retaliation for their exercise of § 7 rights and to discourage them from 
exercising these rights in the future. Thus. Respondent's decision deprives bargaining 
Unrt employees of opportunities to work on what Respondent touts as Its "latest 
generation of commercial aircraft, using lightweight composite materials to create one of 
the most fuekifflclent, technologically advanced passenger planes in the world J- 
(Motion to Dismiss at 4). Even assuming for the sake of argument that there has not yet 
been a financial Impact on any Unit employee or prospective Unrt employee, the feet 
that the employees have not yet experienced a financial impact is no defense for a 
violation of § 8<aX3). See Pittsburg & Midway CoeV Mining Co., 355 NLRB No. 107, slip 
op. at 5, n.8. 

As noted above, the Complaint alleges that Respondents discriminatory actions 
were undertaken because of Its employees' exercise of their § 7 rights and also that 
those actions were inherently destructive to their § 7 rights. Respondent essentially 
argues that, as a matter of law. its considerate of the potential for future strikes in 
deciding where to place the second final assembly line and suppry lines was privileged 
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under the United States Supreme Court s decisions in American Ship Building Co, v. 
NLRB, 380 U.S. 300 (1965) (permitting preemptive lockout), and NLRB v. Brown Food 
Store, 380 U.S. 279 (1965) (permfflfng preemptive lockout and use of temporary 
replacements In the face of a whipsaw strike). Respondent cites those cases for the 
proposition that employers may legitimately blunt the effectiveness of anticipated 
strikes. (Motion to Dismiss at 22). However, the holdings of American Ship Building 
and Brown - both of which Invofved employers' actions taken In response to the actual 
likelihood of an imminent strike - cannot be extended to legitimize any actions by 
employers to secure themselves against wholly speculative future strikes. 

Indeed, the Board has rejected attempts by employers to argue for such 
extensions. For example, in National Fabricators. 295 NLRB 1095, 1095 (1889), enfd, 
903 F.2d 396 (5th Clr. 1990), cert, denied, 496 U.S. 1024 (1991), the Board rejected an 
employer's attempt to use firown and other lockout cases to Justify the layoff of 
employees it believed were likely to honor a picket line in the future, id. The Board 
reasoned that disfavoring employees who would engage In union activities violated 
§ 8(aX3). Id. Thus, American Ship Building and Brown are inapposite here, as 
Respondent's actions were taken in retaliation for past strikes and to secure Itsetf 
against wholly speculative future strikes. 

Further, Respondent is simply wrong when It argues no § 8<aX3) violation can be 
found because the Complaint does not allege facts that would establish that ft harbored 
animus toward employees' protected activities. The allegations of paragraphs and 9 of 
the Complaint, if accepted as true, would be sufficient to establish animus toward 
emptoyees' union activities as well as independent violations of § 8(aX1 ). Moreover, 
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Respondent's "Inherently destructive- conduct, once proven, will itself establish 

discriminatory Intent NLRB v. Erie Resistor Corp., 373 U.S. 221 (1963), 

4. The Alleged Contractual WsJvsr Does Not 
Privilege Conduct fftft violates | a^ ? ) 

Respondent argues that the Complaint must be dismissed because a clause in 
the parte collective bargaining agreement concerning Respondents right 'to decide 
where to perform wont precludes a finding that its placement of the second final 
assembly line and auppfy fines in South Carolfna violated § 8(aX3) as a matter of law. 
Such a claim amounts to an Improper attempt to seek dismissal of the Complaint for 
failure to state a claim based on facts beyond those contafned In the Complaint 
Further, to the extent Respondent daims that this language privileges it to base work 
location decisions on discriminatory motives, the Acting General Counsel vigorously 
disputes that claim. 

Respondent's assertion that the contractus/ waiver permits It to decide the 
location of work without bargaining with the Union does not defeat the Complaint It is 
settled law that Ian employer's] bargaining obligations to the Union are distinct 3 from its 
legal duty not to discriminate against strikers... the legal theories are fundamentally 
different- Peeriess Pump Co., 345 NLRB 371. 374 (2005). In fact the Supreme Court 
has distinguished conduct that, while removed from § 8(aX5)e protection, nonetheless 
will violate § 8(aX3) If -motivated by antiunton animus/ First National Maintenance 
Corp.. 452 US. 666. 682 (1981) (crtfog KM Wooers v. Darlington Co.. 380 U.S. 263 



li no r»fu«| to bargain JSSST ° f prot,Cted »«■ 
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(1 965)). It I* also well established that an 'employer cannot exercise contractual right, 
to punish employees for protected activity." RGC (USA) Mineral Sands, Inc. v. NLRB, 
281 F.3d 442, 450 (4th Or. 2002); Reno HUton Resorts v. NLRB, 196 F.3d 1275, 1281 
(O.C. Or. 1990). 

Thus, a contractual privilege to decide where to place the second final assembly 
Rne and the supply lines without bargaining would not privilege Respondent to place the 
work In South Carolina for the discriminatory reasons alleged in the Compiaht Counsel 
for the Acting General Counsel respectfully requests that the Administrative Law Judge 
deny Respondent's Motion to Dismiss the allegations that Respondent violated § 8(aX3) 
of the Act for failure to state a claim for which relief can be granted. 
■A. RESPONDENTS HOTION TO STRIKE SHOULD BE DENIED 

Respondent has requested that the Administrative Law Judge "strike- paragraph 
13<a) of the Complaint, which seeks an order requiring Respondent to have the 
bargaining-unit employees operate the second final assembly line in the State of 
Washington, utilizing supply lines maintained by bargaining-unit employees In Seattle, 
Washington, and Portland, Oregon. Respondent has not (and cannot) provide any 
cogent rationale for expecting the Administrative Law Judge to preemptively declare 
that the remedy sought Is inappropriate. Striking a portion of the remedy sought by the 
Acting General Counsel before any evidence has been taken and before any decision 
on the merits of the case is manifestly inappropriate. Indeed, Respondents insistence 
that the remedy sought is "profoundly unjust" is frankly puzzling; surely, in order to 
determine how just or otherwise appropriate the requested remedy may be requires an 
adjudication of the underlying dispute. 
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Regardless of Respondent arguments to the contrary, § 10(c) of the Act 
authorizes the Board to order "such affirmative action ... as wrtl effectuate the policies of 
[the] Act.' Tto Supreme Court has explained that the relief which the statute 
empowers the Board to grant Is to be adapted to the situation which call, for redrew." 
MecKay Radio t Tatograph Co.. 304 U.S. 333. 348 (1938). In other words, the Board 
ha. breed dbcrnt.cn to craft en appropriate remedy based on the facte of each case, 
arc*, Case Ready, 334 NLRB 4. 5 (2001). Once a complaint ha. rawed, the authority 
to craft a remedy rest, with the Board, and the Board's Administrative Law Judges have 
only limited authority to restrict the presentation of evWence in support of particular 
remedfee. Including remedies sought by parties other than the General Counsel.' 
KaUm8Crapft Cwp - 313 NLRB «■ °2«-25 (1994); Suotend Consfrucfton Co., 311 
NLRB 685. 708 (1993). Accordingly, the issue of whether me sougW remedy or any 
olher remedy I. appropriate I. best determined following a hearing." Sutter Latest 
Hosp.. JD(SF)-20.94 at 1 (t 994) (describing Ita be*, for an Admlntotraffve Law 
Judge', decteion to deny a motion to strike the remedy sought In a complaint). 

Moreover, in cases involving discriminatory transfers of operations, the Board', 
usual practice Is to require as a remedy the restoration of the statu* quo ant,. | nfact> 
the remedy sought by the Acting General Count*! here i. the standard remedy for a 
case such a. tilts. See Lear S/egfcr, ,nc, 295 NLRB 887, 881 (1989). Thus, in the 
Instant case, ff the second assembly line would have been located in the State of 
Waahktgton. wttt, r* , upply „ nes in s^, Washington, and Portland. Oregon, but for 

ot violin,, ara do« , n«iZ£ "*°">™"«* S flndin,. 

290 nlrb ills n a ,^8? ^' OT "' dwrtOT,rf,n |MU> - 
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Respondent's alleged discriminatory conduct, restoration of the second final assembly 
line and the supply Fines In those locations is presumptive an appropriate remedy. 

Respondent may undertake at trial to demonstrate that such a requested remedy 
should be denied because It would be unduly burdensome, See Lear Shghr, 295 
NLRB at 861. Respondent however, bears the evidentiary burden of provfno. 
burdensomeness. See, e.g., George A Harmei 4 Co., 301 NLRB 47, 47 (1991), It 
obviously cannot carry that burden on a motion to dismiss before the adducement of 
any evidence, and Its unsupported assertions of burdensomeness certainly do not 
warrant striking the requested remedy. 3 Rather, such claims must be litigated in an 
evidentiary hearing, so that the Board can decide the appropriate remedy given the 
facts of the case, as required under § 10(c) of the Act. Lear Shghr, 295 NLRB at 801 . 
Moreover. Respondent bears the burden of proving Kb affirmative defense that the 
remedy sought is Inappropriate, 

Respondent has died no precedent (nor has Counsel for the Acting General 
Counsel located any) In which an Administrative Law Judge (or the Board) has 
restricted the remedy sought before a dedskm has been maoe ^ 
merits of the underlying unfair labor practice charge. This Is unsurprising, considering 
the common-sense advisability of adducing facts and making a decision on the merits of 
s charge before any remedies are foredosed. Counsel for the Acting General Counsel 



■ To the extant Respondent disagree* that ft would have Dtacad thm few i n ia/„ki . 

rt» consideration of km employeae' union and Mfcet nr^I^^T J Waahin * 0n ' 

merita D f tr* r-Afrmi-snt ,„ Lm!I u and other protected conduct, that it a claim going to the 

1^^^™. ^1 ^ W9VW ' 1 * Citim8t9, Y «W *■* th. Adminietratrve Law Judge 
2Te?£ "aTeaT^Z ^^7^' ^ ^ ^ *• 
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therefore respectfully request* that Administrative Law Judge Anderson deny 
Respondent's ifl-concelved motion to strike paragraph 13(a) of the Complaint 
IV. CONCLUSION 

For the reasons set forth above, the Comptalnt fully compiles with the Board's 
notice pleading requirements, and Its allegations, when borne out by the evidence, are 
sufficient to establish a violation of the Act. Dismissal of the Complaint for failure to 
state a claim is therefore inappropriate. Further, striking the portion of the remedial 
relief requested by the Acting General Counsel at this stage of the proceedings, when 
no evidence has yet been adduced, as requested by Respondent, would also be 
inappropriate In view of the Board's duty to craft a remedy based on the facts of the 
case. Counsel for the Acting General Counsel therefore respectful^ requests that the 
Administrative Law Judge deny Respondents motion to dismiss for Mure to state a 
claim and its motion to strike a portion of the remedial relief sought by the Acting 
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General Counsel, Counsel for the Acting General Counsel further request that en 
evidentiary ^rdlng ail matters raised fn the Complaint in this matter proceed. 

DATED at Seattle, Washington, this 21 « day of June, 201 1 . 
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June 6, 2011 

Mr. Lafe E. Solomon 
Acting Genera] Counsel 
National Labor Relations Board 
1099 14 tt Street, N.W. 
Washington, D. C. 20570 



Dear Mr. Solomon: 



As Chairman of the Labor, Health and Human Services, Education ami Related Agencies 
Appropriations Subcommittee, I take my oversight responsibilities very seriously. And while that 
most often involves matters of a fiscal nature, it is also my role to vigorously address any 

axr^ 



I am wntmg rcgardmg the Nanonal Ubor Relations Board's ("NLRB") actions in response to a 
decision by The Boeing Company ("Boeing") to locate its new 787 Dreamiiner manufacturing 
!f2 m Ch8r,C f^ Sout * Caroli r *» makin * this decision. Boeing sought to achieve 

^Z^^TZT ^ 8l0bal CU5t0mcr crcatc J obs «■ "« economic boom to I 
state mat has nearly 10% unemployment, and maintain its status as a world leader in the 

'• B ° ein Sl * 3 Str ° n f reccnl of P rovidin S good-paying jobs for American 
workers, including m my home-state of Montana, and for helping keep America safe. This is 

SSXK cxpansion °" economy nceds to driv< itseif thRH « h * m - 

l^TJ ^ N u R f t d ? i ! ion , 10 lssuc a COfT1 P ]aint gainst Boeing in this matter represents a 
complete breach of the Federal government's role in regulating private industry and that the 
remedy cited therein is extraordinary and unprecedented. The remedy provided for in this 
complaint would require Boeing to move the second manufacturing line to the state of 
Washington. It is more than troubling to me that any agent of the Federal government would 
have the audacity to seek to overturn legitimate, core business decisions of a private enterprise 
Should you succeed in this complaint, not only would Boeing have to abandon the omjT 
billion it has cuirently spent on this facility over the last 1 7 months, it would also surely need to 

would r y T 10 bUil< l neW CapKi,y in *«h«8^ The lost investment and delay in 
time would sign-f^tly .mpair the company's ability to meet customer demands and 
commitments for existing orders. 



•»7!V»M H^mlMTSW Sull 'BW*« Nf 



Your complamt Mr. Solomon, strikes at the heart of Boeing's respected business model and is 
reportedly a re«dy havmg a chilling effec. on entity's who are cornering construct^™ 

Z^™™^ ""k""' » *« "™>8 m«aage to all businesses, large and small, and 
creates an overwhelming disincentive to new economic inv«tm«,i 



In a recent statement you said that "there is nothing remarkable or unprecedented about the 

tact and law that are not unique to this case....". I do find this complaint remarkable and I am 

unusual remedy given the detrimental economic impact it is certain to cause. At the very least, 
the NLRB needs to articulate a clear basis for this complaint. ^ ^ 

h^LTarTgSrZtre ' °* CT *" "* ^ ° f °^ " 

1 . Based upon an entity's decision regarding where to locate new work or a new 

Plea* also provide information regarding the resolution of such cases, including final remedies, 

TTiank you very much for your timely response to my request. 
Sincerely, 




Denny Rehberg ^ 
Chairman 

House Appropriations Committee 

Subcommittee on Labor, Health and Human Services, Education and Related Agencies 
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■W'AII June 10.2011 

The Honorable Darrell Jssa 
Chairman. Committee on Oversight 
and Government Reform 
U.S. House of Representatives 
2157 Rayburn House Office Building 
Washington, DC 20515-6143 

Dear Chairman Issa: 



I write in response to your June 7, 201 1 letter asking me to reconsider 
your invitation to testify at the June 17, 201 1 hearing in North Charleston, South 
Carolina. J recognize that Congressional oversight power is broad and that the 
rights of litigants can be preserved "without having any adverse effect upon the 
legitimate exercise of the investigative power of Congress." 1 That is 
accomplished, however, only when Congressional oversight preserves the 
"integrity of the judicial aspect of the administrative process. 

As to the assertion in your June 7 letter that concerns about 
Congressional oversight that may border on Congressional intervention are not 
the Agency's claim to make, I respectfully disagree. Jn the context of 
congressional oversight of independent agencies, the courts make a sharp 
distinction between on the one hand, an agency being asked in its quasi- 
legislative capacity to make general policy statements regarding its official 
positions on various matters, and on the other hand, questioning an agency 
acting in its quasi-judicial capacity about its decisions in a pending case. In 
PHIsbury the court, in finding a due process violation, stated that "to subject an 
administrator to a searching examination as to how and why he reached his 
decision in a case still pending before him, and to criticize him for reaching the 
Wong' decision, as the Senate subcommittee did in th[at] case, sacrifices the 
appearance of impartiality- the sine qua non of American judicial Justice. 354 
F.2d at 964. The court was troubled by the House and Senate committees' 
questioning of a number of witnesses about the merits of a pending case, and 
noted with apparent disapproval, the fact that a number of witnesses, including 
not only the FTC Chairman, but also the then general counsel and other FTC 



1 PHIsbury Company v. Federal Trade Commission, 354 F.2d 952, 964 (5 !h Cir 
1966). 

2 Id. 
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officials, had been questioned about the merits of the underlying decision. Since 
Pillsbury courts have not only noted that Congressional oversight should uphold 
the integrity of the legal processes of administrative agencies, they have also 
recognized that independent agencies have a constitutional and statutory 
obligation to resist Congressional influence in order to protect the due process 
rights of the litigants to their administrative proceedings. 3 As to the question of 
who is a decisionmaker, courts have analyzed the impact of hearings and other 
Congressional oversight on the independence of, for example, a Brigadier 
General. 4 the Secretary of Transportation, 5 and a staff attorney directing an 
administrative enforcement action. 6 when determining if that oversight intruded 
into the thought processes of the decisionmaker. Your June 7. 2011 letter 
incorrectly characterizes Koniag v. Andrus. 580 F 2d 601 (D C Cir. 1978} as 
declining to extend the holding in Pillsbury to agency employees or advisors. In 
fact, the court in that case expressly noted that a close advisor to the Secretary 
could be viewed as a decisionmaker and assumed that he was for purposes of 
the Pillsbury analysis. The court simply held that in that case there was no due 
process violation or impairment of the appearance of impartiality because the 
advisor had not characterized the validity of the claims in the pending case. 580 
F 2d at 610. 

As Acting Genera! Counsel of the National Labor Relations Board, t am 
ultimately responsible for overseeing the litigation commencing on June 14, 201 1 
<n Seattle, Washington and for making all strategic decisions related to the 
prosecution of this case, including the remedial portion of the proceeding. Whtle 
1 agree that conducting Congressional hearings during the pendency of an 



3 See, e.g., SEC v. Wheeiing-Pittsburg Steel Corp., 648 F 2d 118 (3d Cir. 1981) 
(ruling the court would not enforce an administrative subpoena if the agency did 
nothing to prevent the abuse of its process by congressional influence); Peter 
Kiewit Sons' Co. v. U.S. Army Corps of Engineers, 714 F 2d 163, 170 (D C. Cir. 
1983) (administrative decision can only be compromised by congressional 
intervention if "extraneous factors intruded into the calculus of consideration of 
the individual decision maker"); ATX, Inc. v, U.S. Department of Transportation, 
41 F.3d 1522 (D C. Cir, 1994) (in declining to set aside an administrative decision 
of the Department of Transportation, the court emphasized that the agency took 
appropriate steps to insulate itseff from Congressional intervention); Gulf Oil 
Corporation v. FPC, 563 F2d 588 (3d Cir 1977) (court found that Congressional 
intervention into the administrative process did not influence the agency because 
the agency did not accede to Congressional requests). 

4 See Peter Kiewit Sons' Co. v, U.S. Army Corps of Engineers, 714 F 2d 163 1 70 
(D C. Cir. 1983). 

5 See D C Federation of Civic Associations v. Votpe, 459 F 2d 1231 (D.C. Cir. 
1971). 

fl See SEC v. Wheeiing-Pittsburg Steel Corp., 648 F.2d 1 18 (3d Cir 1981), 
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administrative proceeding may not be inherently improper, I am sure you would 
agree that oversight could have harmful consequences in a particular case. 
Premature disclosure of evidence and legal arguments is likely to have a 
negative impact on the rights of the litigating parties, breach assurances of 
confidentiality and other privileges, and generally unduly interfere with an 
enforcement action. In fact, all parties to this case have resisted production of 
subpoenaed documents relying upon certain well-established privileges, 
including attorney work product, confidentiality and proprietary interests' Those 
arguments are scheduled to be debated and considered by the administrative 
law judge during the week of June 14, when the unfair labor practice hearinq 
opens in Seattle. 

There can be no dispute that both Boeing and the International 
Association of Machinists and Aerospace Workers must be afforded due process 
protections and a right to a fair trial during the administrative process, including 
the remedial portion of the hearing. Fairness to all sides is best assured by 
allowing the administrative process to take its usual course- The parties will be 
able to address all issues raised by the complaint, including what is the 
appropriate remedy for any alleged violation and whether restoration of the status 
quo ante is appropnate in the circumstances of this case. Boeing has a right to 
establish that the typical remedy sought in this case, i.e. rescission of the 
allegedly discriminatory action, is unduly burdensome. See e g Lear Sieqler 
inc., 295 NLR8 857 at 861-862 (1989). Ultimately, the administrative law judge 
the National Labor Relations Board, and the courts will decide whether Boeing's 
actions were discriminatorily motivated, and, if so, what should be the 
appropriate remedy for that violation. 

Because I recognize the legitimate oversight role of Congress and your 
interest in this case, I am committed to working with you to satisfy the 
Committee's informational needs, while protecting the constitutional and statutory 
rights of the parties to this case. In addition to providing the Committee with all 
public documents relevant to this case, I previously offered to provide copies of 
the transcript and exhibits from the hearing, as well as post-hearing briefs filed 
as soon as they are available. Further, my office offered alternative options to 
my attendance at the hearing in South Carolina next week in an effort to meet the 
Committee s needs for information, while protecting the legitimate interests that I 
have previously identified. More specifically, I have offered to provide written 
testimony, and to send Richard Siegel, my Associate General Counsel of the 
Division of Operations, to the South Carolina hearing to provide testimony 
regarding the Board's policies and procedures Because Mr Siegel is not a 
decisionmaker in the Boeing case, his appearance does not raise the same level 
of concern under Pillsbury as would mine. 
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The committee has made it dear that ft is their intention to subpoena me if 
I do not voluntarily appear to testify in the hearing scheduled to be conducted in 
South Carolina on June 17, I am not aware of any other time in the history of the 
Office of the General Counsel that a General Counsel has been compelled to 
testify at a Congressional hearing about the merits of a pending case. I continue 
to have serious concerns about a personal appearance at this hearing and the 
potential impact that certain areas of inquiry may have on the due process rights 
of litigants and on the interest of protecting the legal integrity of the decision 
making process I have been advised by my staff that as of yesterday evening 
your staff has not accepted our proposal to have Mr. Siegel attend the hearing. 
For aJJ of the reasons set forth in this letter, I urge you to reconsider this 
alternative because I believe this approach best accommodates the Committee's 
desire to exercise its legitimate oversight without compromising the integrity and 
independence of the NLRB's enforcement process. If you insist on having me 
appear personally. I will do so, but cannot and will not compromise the very 
legitimate interests that I have articulated in all of my communications to you. 

If you have any other questions, please feel free to contact Jose Garza, 
Special Counsel for Congressional and Intergovernmental Affairs, at (202) 273- 
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Sincerely, 




Lafe t Solomon \j 
Acting General Counsel 
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Mr, Lafe E. Solomon 
Acting General Counsel 
National Labor Relations Board 
1099 14 th Street. NW 
Washington, D C. 20570-0001 

Dear Mr. Solomon: 

Thank you for your June 3, 201 1 , letter. I appreciate the seriousness you give to 
the due process nghts of litigants in the pending Boeing matter. 1 I too recognize these 
important nghts However, as acknowledged by the U.S. Supreme Court Congress' 
power to investigate is extremely broad, 2 and the rights of litigants can be preserved 
' without having any adverse effect upon the legitimate exercise of the investigative 
power of Congress." Indeed, Congressional hearings are not inherently improper by 
virtue of exploring a pending administrative matter 7 To the contrary, it is the appropriate 
role of Congress and the Constitutional duty of this Committee to conduct oversight 
inquiring about the administration of existing laws. 3 

Notably, in exercising an agency's quasi-judicial functions, its "decision- makers" 
are generally viewed as adjudicators, not necessarily parties who decide to bring an 
action. For example, in Pillsbury Company v Federal Trade Commission, 1 the leading 
case on the issue of Congressional intervention, it was the Chairman of the Federal Trade 
Commission (FTC) who was c alled to testify at a Congressional hearing, and he had an 

1 Boeing and International Association of Machmists and Aerospace Workers District Lodge 751 affiliated 
w.th iWn^W Association of Machinists and Aerospace Workers, before the National Labor Relaiioru, 
Board, Region 19, United Stales of America, Case No. 1 9-CA-34231 
* Watkins v United States, 354 U.S. 178 (1957). 

^ Pillsbwy Company v. federal Trade Commission. 354 F.2d 952 (5* Cir 1 966) 

P^5^^c!^ (D C * ' 994) ' 3fW1 b * ******* n lb aI,at t o, v . 
Watkins, supra note 2. 

4 Se* e g Pillsbury Company v. federal Trade Commission, 354 F.2d 952 (5* Cir 1966)- Konias v 
Andrvs, 580 F 2d 601 (DC. Cir. 1978) Mw '* 
7 Pillsbury, supra note 3. 
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actual role in deciding the ultimate outcome of the pending matter before the FTC 8 
Further, the DC Circuit has declined to extend the holding in Pillsbury to agency' 
employees or advisors. 9 * 3 

In your role as Acting GeneraJ Counsel, you do not serve as an adjudicator the 
Administrative Law Judge will serve that role. You also are removed from the members 
of the National Labor Relations Board, who will likely be the ultimate adjudicators in the 
Boeing matter. In fact, you have expressed to me that there has been no communication 
between the Office of General Counsel and the National Ubor Relations Board referring 
or relating to the investigation of Boeing. Accordingly, the Board should not have been 
involved in your decision-making process. 

Nevertheless this hearing does not concern your decision-making process or your 
legal strategy. This hearing will focus on how your actions against Boeing could impact 
the thousands of Boeing employees at a non-union worksite in South Carolina You 
assert that you do not seek to close Boeing's operations in South Carolina; 2 yet, the relief 
requested would have that exact effect. 1 3 Indeed, three Boeing employees have filed to 
intervene w i the case, to oppose the lawsuit because of the Draconian remedy that it 
seeks, which is, in essence, the closure of their work site and their discharge from 
employment in South Carolina." 14 

Finally, even if an agency is concerned that certain Congressional oversight may 
border on Congressional intervention, it is not the agency's claim to make. 15 Instead it is 
the right of a private party to the agency action's to raise it, in federal court after the' 
agency renders a final decision. In that instance, courts recognize that Congressional 
committees serve an important oversight and investigative function, and they have a 
legitimate interest in the 'objective and efficient operation of regulatory agencies with 
wh,ch [courts] should not lightly interfere ^ Here^the number of jM£ ^ a result 

• Id ( A. the Congressional hearing, the Chairman of the FTC announced he would disqual,fy himself from 
further participation m the case after questioning involved his mental nrocesve^ 
iK&tteg k Andrus, 580 F.2d 601 (D C, Cir. 1976) ' 

vmStCtZT*** 80ard ' NLRB **** ****** m W^Mvtmvvm flast 

D^, l«rr£ deSt » J WM Ti AC ? g ? pUt> ° encrjl C ° Unsd - Nalional UbOT fe*ttkw* Board to Rep. 
Darrell Issa, Dennis Ross, and Trey Gowdy (May 27. 20 1 1 ) p5 

National Labor Relations Board, Fact Check Archive*, avaUabit ai http-'/www nlrft nov-new* 
med^fact-checkyfaci-chcck-archives (la* visited June 6 2011) nlrft.gov/news- 

&£S™ fr r/ M ' ch * l I L " ,tl & E * CCutiv * Vi « ***** General Counsel. Boeing, to LaFe E 
Solomon, Acting General Counsel, National Labor Regions Board (May 3 20) 1) 

^J^r^/rr-f ?7 Association Machinist, '*«Hm*f*** Worker, 

5*2 1 3/ ***F* * llh tn^rnmional Association of Machinists and Aerospace Workers before 
the Nanonal Uhor Relates Board, Region 19, Umted States of A.er.ca, Case No. K? A .JS7' 

SwJSST " ****** °° CtHne '° Co " gras,onal **** ^ Todd 

'* id 

" Gulf Oil Corp v Federal AW Com.. 563 F 2d 588 [3 ri Cir. 1977). 
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Of the Complaint, is certainly a legitimate interest that Congress has the power and duty 
to investigate. 

In light of this information, I ask that you reconsider my invitation to testify at the 
Friday, June 17, 2011, hearing in North Charleston, South Carolina, and that the 
Committee will not have to consider the use of the compulsory process, I ask that you 
respond to this invitation to appear no later than 10:00 a.m„ Friday, June 10. If you have 
any questions, please contact Rob Borden or Kristina Moore of the Committee staff at 




Chairman 



cc: The Honorable Elijah Cummings. Ranking Member 
Committee on Oversight and Government Reform 
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1935 " 20,0 June 3, 2011 

The Honorable Darrell Issa 
Chairman, Committee on Oversight 

and Government Reform 
U.S. House of Representatives 
2157 Rayburn House Office Building 
Washington, DC 20515-6143 

Dear Chairman Issa: 

I write in response to your recent invitation to testify before the fuJJ 
Committee on Friday, June 17, 2011, in North Charleston, South Carolina 
concerning my recent decision to issue a complaint alleging the Boeing Company 
engaged in certain discriminatory behavior. Because my appearance at this 
hearing could threaten the rights of the parties to a fair trial, I must respectfully 
decline your invitation. 7 

Your inquiry concerns an open case that is scheduled to be tried before an 
administrative law judge in Seattle. Washington beginning June 14 201 1 That 
trial will almost certainly be in progress when your Committee gathers in South 
Carolina only three days later. As Acting General Counsel of the National Labor 
Relations Board, I am ultimately responsible for overseeing the litigation in 
Seattle and for making all strategic decisions related to the prosecution of this 



Courts have noted the danger to the due process rights of litigants to an 
administrative proceeding posed by Congressional hearings and other 
interventions that "focusQ directly and substantially upon the mental decisional 
process of the decision-makers in an ongoing case. Pillsbury Company v 
Federal Trade Commission, 354 F,2d 952, 964 <5 ,h Cir. 1966); see also Peter 

SSSf * U S Army Corps ofEn 9ineers t 714 F.2d 163, 170 (D C Cir 

1 983); see also SEC v Wheeling-Pittsburg Steel Corp., 648 F.2d 1 18 (3d Cir 
1981) (court found that Congressional hearing focusing on target of an 
administrative enforcement proceeding was part of overwhelming evidence that 
administrative proceeding was being "subverted 1 by Congressional intervention 
in violation of the due process rights of a litigant to that proceeding). Indeed 
independent agencies conducting legal administrative proceedings have a 
constitutional and statutory obligation to resist Congressional influence in order to 
protect the due process rights of the litigants to the proceeding. See e g Gulf 
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|^ jrfcpfcja mm \*m ■■if L W_— I ' . ,4 88 (3d Cir. 1977) (court found that 

Congressional intervention into the administrative process did not influence the 
agency because the agency did not accede to Congressional requests). 

During the Seattle hearing. Boeing will have ample opportunity to review 
and challenge the evidence and legal theories that formed 

^£"1 1° pre . S f nt eVid8nce and ,e 9 al ar 9 um ents in its defense. Boeing 

Z h n f ° nal Assoaation 01 Machinists and Aerospace Workers must be 
^Si™ Ue S r0CeS . B Pr °j ec ! bns and a ^ a fair trial at all stages of this 
proceeding. Premature d.sclosure of information and arguments could have a 
negate impact on the rights of the litigating parties, breach assurances of 
confident.al.ty, and generally unduly interfere with an enforcement action 

As noted previously, in addition to providing the Committee with all oublir 
documents relevant to this case, my office w.11 make availabie co^iel oMhe 
transcript and exhibits from the hearing, as well as post-hearing briefs filed by the 

satisfy the Committee s legitimate informational needs while protecting the 
constitutional and statutory rights of the litigants in this case. If you have further 
questions, Jose Garza. Special Counsel for Congressional and aveUJrther 
Intergovernmental Affairs (202 273-3700), would be happy to meet with you to 
discuss how we might accommodate further informational needs that you may 
nave, consistent with our need to protect the integrity of our legal process 

Life E. Solomon 
Actir/g General Counsel 



cc: The Honorable Elijah Cummings 
Ranking Minority Member 
Committee on Oversight and 
Government Reform 
U.S. House of Representatives 
2471 Rayburn House Office Building 
Washington, DC 20515 
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Mr. Lafe E, Solomon 
Acting General Counsel 
National Labor Relations Board 
1099 14* Street, N.W. 
Washington, D C. 20570-0001 

Dear Mr. Solomon: 

The Committee on Oversight and Government Reform hereby requests your testimony at 
a full Committee hearing on Friday, June 17,2011, at 2:00 p.m.. at the Charleston County 
Council Chambers, The Lonnie Hamilton Building, 4045 Bridge View Drive, North Charleston, 
South Carolina. The hearing is entitled, "Unionization Through Regulation: The NLRBs 
Holding Partem on Free Enterprise." 

The hearing will explore the National Labor Relations Board s (NLRB) recent decision to 
sue The Boeing Company for alleged unfair labor practices connected to the company's decision 
to build "Dreamliner" 787s in South Carolina. The Committee asks you to provide testimony 
about the NLRB's action against Boeing and how its actions could impact the thousands of 
Boeing employees at a non-union worksite in South Carolina. 

You should be prepared to provide a five-minute opening statement and answer questions 
posed by Members. Instructions for witnesses appearing before the Committee are contained in 
the enclosed Witness Instruction Sheet. In particular, please note the procedures for submitting 
written testimony at least two business days prior to the hearing, 

We ask that you please contact the Committee by 5:00 p.m. on June 2, 201 1 , to confirm 
your attendance. If you have any questions, please contact Kristina Moore or Kristin Nelson of 
the Committee majority staff at (202) 225-5074. 




Chairman 
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Witnm Information Sheet for Field Hearing 



The following is a summary of some of the pertinent rules and procedures applicable to 
witnesses testifying before the Committee on Oversight and Government Reform: 

• Witnesses should bring 30 copies of their written testimony to the field hearing. In 
addition, witnesses should provide their statement in electronic format, via e-mail to 
Gwen D'Luzansky ai G wen. D* Luzansky@mail.house.gov by 10:00 a.m., two days prior 
to the hearing. 

• Witnesses must complete the attached 'Truth in Testimony" disclosure and certification. 
Additional pages may be attached to the form if needed. Witnesses must also include a 
resume or curriculum vitae. This disclosure and biographical information is required by 
House Rules. (House Rule XI, clause 2(g)(5)). 

• Witnesses Truth in Testimony" disclosure and biographical information should be 
attached 10 all 20 copies of the testimony and Included with the electronic copy of the 
testimony provided to Gwen DTuzansky. 

Written testimony and 'Truth in Testimony" disclosure and certification form will be 
made publicly available and will be posted on the Committee's website. It is therefore 
recommended that personally identifiable information such as addresses and phone 
numbers not be included in the biographical information. 

• At The hearing, each witness will be asked to summarize his or her written testimony in 
five minutes or less in order to maximize the time available for discussion and questions. 
Written testimony will be entered into the hearing record and may extend to any 
reasonable length. 

The Committee does not provide financial reimbursement for witness travet or 
accommodations. 



Witnesses with extenuating circumstances; however, may submit a written request for 
such reimbursements to Robin Butler. Financial Administrator, 2157 Rayburn House 
Office Building, at least one week prior to the heanng. Reimbursements will not be 
made without prior approval. 

Witnesses with disabilities should contact Committee staff to arrange any necessary 
accommodations. 

• Committee Rules governing this hearing are online at www.oversight.house.gov 

• The Committee on Oversight and Government Reform is the principal oversight 
committee in the U.S. House of Representatives. The jurisdiction of the Committee is set 
forth in the House Rules X, clauses l(m), 2, 3, and 4. 

For inquincs regarding these rules and procedures, please contact the Committee on Oversight 
and Government Reform at (202) 225-5074. 
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May 27, 2011 

The Honorable Darrefl Issa, Chairman 
Committee on Oversight and Government Reform 
House of Representatives 
2157 Raybum House Office Building 
Washington, DC 20515 

The Honorable Dennis Ross, Chairman 
Subcommittee on Federal Workforce, U S 
Postal Service and Labor Policy 
Committee on Oversight and Government Reform 
House of Representatives 
2157 Rayburn House Office Building 
Washington. DC 20515 

The Honorable Trey Gowdy, Chairman 
Subcommittee on Health Care, District of Columbia 

Census and the National Archives 
Committee on Oversight and Government Reform 
House of Representatives 
2157 Rayburn House Office Building 
Washington, DC 20515 

Dear Chairman Issa, Chairman Ross, and Chairman Gowdy: 

I write in response to your May 12, 201 1 fetter to Acting General Counsel Lafe E 
bolomon regarding the complaint issued on April 20, 201 1 , against the Boeino 
h!lhS^S23? law r te t authori ^ ^ the National Labor Relations Board 
eac^Le in turn ° f AriZ ° na ™* S ° Uth Dak0ta 1 w,,f address 



Boeing 



As you krvow Case 19-CA-32431 is an open enforcement action in which the NLRB has 
rKT a T h BOe ' n9 Vi0 ' a,ed Sec,i ° n 8(a)(1> and (3 > * ,he Nati <™' Labor StaSS iff 

£™2Ji 1 I ,ha " thre * Weeks fr0m ncw 0urin 9 ,tlat h «ring. Boeing 
wtll have ample opportunity to rev,ewand challenge the evidence and legal theories 
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proffered by counsel for the Acting General Counsel, and to present evidence and lend 
arguments n « defense. Throughout this proceeding, both Boeing andThe ^ 

S2°h AsS0C,a,lon of Machin ' sls ™* **™P™ Workers ("Machin ste") will be 
afforded due process protections and a right to a fair trial. We appreciate the 

tol^ZX? in, °T ,i0n ln ^ e P eri °™ a »<* °' *» oversight responsible*. At 
K ngml ^ftSSKff 1 " * — - **** °< 5 -d 

« 0adlV conf,dent « l an<s P*«Bg«d information, internal deliberative 
XS£SZ • Sett ' e,T,ent ■»"»*'»*'« in to open 

nf ^I!; e ^ nCy "° P0Wer t0 initiate inv "tigations about potential 
violations of the Act, it acts only upon the filing of a charge by an interestedperson 

ion™? depe ? de , nt 0n in ^ idua,s 10 <>™«° necessary informafionThas 
en?^TlZ FT* a " d . ' rti9ati0n P f008duf W. approved by the courts, to 
«™ V * M h8Ve fe ' eVan< infomafo " t° =ome forward without fear of 
exposure or threat of retafiation. When investing unfair labor practice charges the 

SSSI£XS nls,ra,,ve tarings. Thus, in open cases, statements of witnesses 
obtained dunngthe investigation are not disclosed unless the «iti»« « ^LIh . . .1 

™ °? d,re « « am,na «°" Moreover, the investigative/litigation file conErtT 

T„ a a !,"f ' by ! h0Se * crt,in » °" case ' **h a * tile "Otes reveal research 

analysis, potential and actual recommendations and internal memoranda^. *™ * 
basis for the Agency's decision, All of these doSS^^^^S^S; £ 
deliberative process, but. along with drafts of pteadinos and I nZr iZJ^I* y 2? 
are protected as attorney work product In add-on Zm^S^u^SSS**: 

parties. The Agency does not disclose documents containing attorned ^ToroXrt nr 

fn^^, 5 ""^ by °" e Party 10 any ottler P art V in »» =as^ dZ^e cou^ oftne 
nvesbgahon. Premature disclosure of such material could seriouslv <^ora^ B ,h^ 

2™-' fllW °2 mm 3n Unfair advanta 9« °ver anoint F n^n ev^unfL 
labor practice case deemed by the Acting General Counsel to wanam Tssuan^ of an 




^rL' ^ *" 9 ^ 80 "* 810 " dem onsfra'es. most of the Agency's documents reoardino 
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G^C^Z^\T^^ ™ e 53510 f3dS a0d le9al the0rie5 0f Ac * n 9 
•h! » ! h 2? e wntamed in a number of public documents: the complaint 

lnrtSh Pr T; e,eaSe . S 3nd 3 f3Ct Sheet which are an <* included in the 

enclosed thumb drive and are otherwise available on the NLRB's public website at 

Hno ^ n |^ q K V/nf>f1ft/44T We are a,so provkJin 9 y° u " ith <wo other public 
documents, the charge and the answer to the complaint fled in this case 

Lnf^hThlT^ H 6 baPPV l °. pr0Vfde the C( «*e with copies of the transcript 
and exh.b ts from the hearing contemporaneous wrth their availability, as well as copies 

With respect to your request for communications between the Office of the General 

§ene?a e £ a ^T?l T B ° ard refemna ° r re,atln 9 * ^ oSSS the 

General Counsel s ,nvest.gation of Baaing, there are no responsive documents. 

Lawsuit* Against Arizona and South Dakota 

ln,nZ\^T 3n l r ,ereSt '"^ e ^ " lthe) Genera( Counsel 's investigations 
of union election laws in Arizona, South Carolina, South Dakota and Utah ' Bv I m 

explain.ng your interest in this regard, your letter states: V * rf 

[Wje note tttat you have directed the NLRB to file lawsuits against the states of 
constrtutional amendments passed by these states protecting workers rlohts to 

S^rS^^S , NLRB " to ^^.S'fmpose 

s!pport^Co^re S s le 9 is,a,ion na "> *W to gam 

potoes on these States with respect to a card check process that Congress has 

2S2^n?J n ^ ° PP0SHe iS ,hC * n< * te 1935 me 

NLRA has afforded employees the right to designate a collective bargaining 

ZST?Erl2?? T f ? U3 . h em e'° yer vo,un,ar * reco 3 n *°" <*"9 5S heck or 
2' !2 5 l* 9 "? eleCtl0n ' The Su P re ™ Cou * "as long recognized the 

599 (1969) * e ' SSe/Pacfc "'9 Co ■ 395 U S 575, 596- 

Ih^TtK :° p = osals P rasen,| V "efore Congress that would amend the NLRA to 
el.m.nate the card check ophon. but those proposals have thus far faded tobe enacted. 
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me Actin9 General Counsel is Swom to "PhoW That well- 
established federal law, as previously noted guarantees to all nnvota ««nw 7^7 

within .he iunsd^on of the NLBB, ,^n^^^^X^J^ 
check, in addition to a secret ballot election option 3 Mrd 

The appropriateness and legitimacy of this preemption litigation has been 

dfHZ k to 9 n™I y n! eadin9 '\ b0r Wh ° have ex P ressed slJ PPO* *,r the Board's 

the Sm a ^f? encroachment by individual states' constitutional amendments on 

^ 0n9re i S lonas,andin 9 chote. to provide employees, unions and 
employers alternative paths to employee representation guaranteed by the NLRA For 

SSftZ sSL^ ^ ?T MhUr R ° Mn,e ' d ' -PPOinted bPreiidTnt 
George W. Bush stated Board law. of course, acknowledges other means such as 

voluntary recognrtion, card check, voice votes . . " and "I have to applaud the Boat's 

ESmf 21?^? 8 ' ur ® dlc * on u See Emer9ing Trends at ,he Na «°nal Labor Relations 
Feb 11,2011 (112th Cong, at p. IS htto //www onn nnv /M.u.fai^upr. ' 

SS^Sf^ffi^ j ^ ln q a P ddLn,g gSember 

min^ . * ^ ?' nt6d by Pres,dent Rea 9 an ' is "Port* to have stated "the 
[BJoard is duty-bound to sue the states to preserve and nmfort it. „;JZ^, ■ o 

States To Play Hardball In NLRB Secret m^^U^^t^^^ 
©2003-2010. Portfolio Media, La«360, by Ben James. 2/3/2011 

lnc.(htto://w W wi aw3fi o mm/pnnt , r |i d eg2lid7?^ on . efnn | nvman( , 

Genl°a7cI V nil?S°^M ^ ' "f! by eXp ' ainin 9 lhat °< «>« 

genera u>uns« s Special Litigation Branch serves as legal counsel to the Board and 

General Counsel. It gives advice on miscellaneous matters and rep ewnfs the Board 

SSSSSSSSLISt "*T ^ become 3 party or 

man mose arising directly from the enforcement of Board Decisions and Order* R« 
way of example, attorneys from this Branch provided the Boa" and General CounLi 

2MSl£r*?S2 *1 rePre9en,ed "* Board in of IrtSed p elmX 

cases mclud.ng /VLftS v. S(a/e of North Dakota, 504 F Supp. 2d 750 753-754 © ND 

2007)(relating to preemption of North Dakota law); NLRB v State oYl i DeTo f 

Solicitor Genera s S™. h k^ f °' "* Nin,h Circu * and <™ing the 
«n Snow Su P«»nie Court bnef in Chamber of Commerce v Brown 554 U S 
60 2008) preempt on of California statute) and as amin,,= n aJL It. , . 

s^*^eansc^s&s>sa; 
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If 18 ^ 1 ; ' 0, by letterdated November 15, 2010 to the Acting General Counsel asked 

he km ra to r?^ 8 ' ,h * St3teS ' ******* amendments are S "J 
J" AFL - CI ° °P* ned ** ^ amendments are preempted anS 9 

CO U S £™ a M„7 U M '°, inValidate ,hem PUfSUant t0 NLRB * 
■LS^'^tD^^ lnves *? a,ion was ducted; ralher the 

: n 7mareffXr;rs^e S ased upon ,he,r p,ain ,an9ua9e ' which «- app ^ 

ih^H 5 !!" 8 ^ n r ral Counsel explained in his March 22 letter to seven U.S. Senators 
who had inquired into this same matter: whether the Board takes anv action w*h 

Sno^el^^ 

^eadta 9 ^™«! * *ZHT ' 8 PUrely a " iSSUe of law that M be by a court on 

n presen ' n 9 argument, whether an outside party requests the Board to 
present its views to a court, and staff resources. In response to the AFL-CIO ino Hrv 

na&frr' c T sei requested ,hat *• s ^'Sto £SSS 

analyse of the preemption lsslJ es and make a recommendation. In due couree a leaal 
memorandum was prepared and was submitted to the four members of me B?ard w?h 

on S .li' °f n9fa ' 5 0lJnSel S r «*™enda,ion. Concluding^ the sLtes * 
constitutional amendments were preempted by operation of the NLRA and thn 
Supremacy Clause of the United States Constitution (U S Const art VUl S a 

tofifiai N°J5S£ aUth ° riZe ? in8,itUti0n of a lawsuit a 9 a ™< itates pursuant 
to NLRB v. Nash-Fmch Co., supra, if an amicable resolution could not be reached 

IthtJ^L 3 ^ 1,3 G t e T ral Coun8e,s have insistently acted In this way upon receivinq 
other similar requests from outskte parties. For example, in response to a reoues? 2 

a ^,^& , ^l ,o,^ • ,, m ? on ,o invaiida,e <*«°^*x%£ 

frustrate employer speech in response to union activity (Chamber of Commerce v 
General efSaiS^S ' Ac,,n 9 Gen *n>l Counsel wrote to the Attorney 

employers who employ certain strikebreakers Punishes 

tt^l^.T^^K! nistohc practice in preemption cases and on the basis of 
201 1^1, ! S ' ,ha Acting General Counsel, by letters dated January 13 

n?Jh fhaMK 6 Alt ° meyS General of Arizona - South Carolina. South Dakota and 
Utah that their respective, recently-approved state constitutional amendment wera 

2 y ? ^ointtr ? C,a - e ° f « Co7stTon' S On" 

^mohar^ri Jf ,S V0 ' Untary rec °gnrtion option is not chosen ■ 

(emphasis added). In that same letter, the Attorneys General asserted that th«r 
constitutional amendments do not "require elections when federal law rii« ™? k , 
instead "support the current federal law ■ ' 3W dCM n0t - but 
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On February 2, 2001 , the Acting General Counsel sent a letter to the States' Attorneys 
General seeking to resolve the matter without the necessity of costly litigation; however 
tfiose attempts failed. On April 22, 201 1 , the Acting General Counsel notified the 
Attorneys General that the Board would initiate lawsuits in Arizona and South Dakota 
The litigation that was initiated against the State of Arizona on May 6 201 1 by the 
Acting General Counsel at the direction of the Board is designed to ensure that both 
options afforded by federal law remain available in all 50 states, including in those 
States which have enacted measures that, fairly construed, would make secret ballot 
elections the only, means of designating a collective bargaining representative The 
Board s federal district court complaint expresses the Board's disagreement both with 
he Arizona Attorney General's claim that the Anzona Amendment is consistent with 
federal law, and with Arizona's assumption that states may establish their own 
procedures for enforcing the federal law that Congress assigned to the Board to 
administer. See NLRB Complaint filed in National Labor Relations Board v State of 

2^-1? * P ™ m ^ 1 am P"*«ing th * aforementioned 
January 13, 201 1 letters from the Acting General Counsel to the four States' Attorneys 

f^M^H^f^ on; ?? 1 1 f6Sp0nSe from the Attome V s General ' Februaiy 
2, 201 1 and April 22. 20 1 letters from the Acting General Counsel to the Attorneys 

S f™A ! f Y ' 1 com P' ainl issued a 9 a in st the State of Arizona, the November 
15, 2010 letter from the AFL-CIO, the March 22, 2011 response from the Acting General 

the enclosed thumb drive, Many of these documents referring or relating to the litigation 
regarding the state amendments are publicly available and may also be accessed by 
going to the Agency s website at https://mvnlrb.ntrh gov and clicking on litigation 
regarding state amendments'" under the heading "Fact Sheets". 

Hoh^k ,nforma ! f0n 15 re sponsive to your inquiry. If you have any further questions or 
need further assistance, please feel free to contact Jose Garza, Special Counsel for 
Congressional and Intergovernmental Affairs, at (202) 273-1700, We will be happy to 

Z TZ °f S + h0W . WG m ' 9ht acco ^ mo ^te any further informat.on requests 

you may have, consistent with our need to protect the integrity of our legal processes 

Sincerely, 




Celeste J, Mattina 

Enclosure Act ' n9 ° epUty General Counsel 

cc; The Honorable Elijah E. Cummings, Ranking Minority Member 

The Honorable Stephen Lynch, Ranking Minonty Member 
Subcommittee on Federal Workforce, U.S. Postal Service & Labor Policy 

The Honorable Danny Davis, Ranking Minority Member 

ArcMvTs™^ ° n Health Care ' Di$tr<Ct of Columbia - Census and the National 
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„ r#wt UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
REGION 19 



Case19-CA-32431 



THE BOEING COMPANY 
and 

INTERNATIONAL ASSOCIATION OF 
MACHINISTS AND AEROSPACE WORKERS 
DISTRICT LODGE 751, affiliated with 
INTERNATIONAL ASSOCIATION OF 
MACHINISTS AND AEROSPACE WORKERS 

gagmen and notice g mma 

International Association of Machinists and Aerospace Workers Distrka 
Lodge No. 751 ('Local 751" or the "Union"), abated w*h Internationa. Association of 
Machinists and Aerospace WorKers (W), has charged in Case 19-CA-32431 that 
The Bating Company ("Respondent" or -Boeing*), has been engaging in unfair labor 
practices as set forth in the National Labor Relations Act (the "Act-), 29 US.C, § 151 et 
seq. 

Based thereon, the Acting General Counsel of the National Labor 
Relations Board (the "Board"), by the undated, pursuant to § 10(b) of the Act and 
§ 102.15 of the Board's Rules and Regulations, issues this Complaint and Notice of 
Heanng and alleges as follows: 

1. 

The Charge was filed by the Union on March 26, 2010. and was served on 
Respondent by regular mail on or about March 29, 2010. 



2. 

(a) Respondent, a State of Delaware corporation with its headquarters 
in Chicago. Illinois, manufactures and produces military and commercial aircraft at 
various facilities throughout the United States, including in Everett, Washington (the 
"facility-), and others in the Seattle. Washington, and Portland, Oregon, metropolitan 
areas. 

(b) Respondent, during the past twelve months, which period is 
representative of ail material times, in conducting its business operations described 
above in paragraph 2(a), derived gross revenues in excess of $500,000 

(c) Respondent, during the past twelve months, which period is 
representative of all material times, in conducting its business operations described 
above in paragraph 2(a). both sold and shipped from, and purchased and received at, 
the facility goods valued in excess of $50,000 directly to and from points outside the 
State of Washington. 

(d) Respondent has been at all material times an employer engaged in 
commerce within the meaning of §§ 2(2), (6) and (7) of the Act. 

3. 

The Union is, and has been at all material times, a labor organization 
within the meaning of § 2(5) of the Act. 

At all material times the following individuals held the positions set forth 
opposite their respective names and have been supervisors within the meaning of 



§ 2(11) of the Act. anchor agents wrthin the meaning of § 2(13) of the Act, acting on 
behalf of Respondent: 



Jim Albaugh 

Scott Carson 

Ray Conner — 

Scott Fancher - 

Fred Kiga - 

Doug Kight — 

Jim McNemey — 

Jim Proufx — 

Pat Shanahan — 

GeneWofoshyn - 



- Executive Vice President, Boeing; President 
and CEO of Integrated Defense Systems (until 
late August 2009); CEO, Boeing Commercial 
Airplanes (as of late August 2009) 

- Executive Vice President. Boeing; CEO. Boeing 



Vice President and General Manager of Supply 
Chain Management and Operations, Boeing 
Commercial Airplanes 

Vice President and General Manager of the 787 
Program 

Vice President. Government and Community 
Relations 

Vice President, Human Resources. Boeing 
Commercial Airplanes 

President. Chairman, and CEO 

Boeing spokesman 

Vice President and General Manager of 
Airplane Programs 



Vice President, Employee Relations 

5. 

(a) Those employees of Respondent enumerated in Section 1.1(a) of 
the collective bargaining agreement described below in paragraph 5(c), including, inter 
*tia. all production and maintenance employees in Washington State, constitute a unit 
appropriate for the purposes of collective bargaining within the meaning of § 9(b) of the 
Act (the Tuget Sound Unit*). 



(b) Those employees of Respondent enumerated in Section 1.1(c) of 
the collective bargaining agreement described below in paragraph 5(c). including, inter 
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alia, all production and maintenance employees in the Portland. Oregon area, constitute 
a unit appropriate for the purposes of collective bargaining within the meaning of § 9(b) 
of the Act (the "Portland Unit"). 

(c) Since at least 1975 and at all material times, the IAM has been the 
designated exclusive collective bargaining representative of the Puget Sound Unit and 
the Portland Unit (collectively, the "Unit") and recognized as such representative by 
Respondent. This recognition has been embodied in successive collective-bargaining 
agreements, the most recent of which is effective from November 2, 2008. to 
Septembers, 2012. 

(d) Since 1975, during the course of the parties' collective-bargaining 
relationship, the IAM engaged in strikes in 1977, 1989, 1995, 2O05. and 2008 

6. 

On or about the dates and by the manner noted below, Respondent made 
coercive statements to its employees that it would remove or had removed work from 
the Unit because employees had struck and Respondent threatened or impliedly 
threatened that the Unft would lose additional work in the event of future strikes: 

(a) October 21, 2009, by McNemey in a quarterly earnings conference 
call that was posted on Boeing's intranet website for all employees and reported in the 
Seattte Post Intelligencer Aerospace News and quoted in the Seattle Times, made an 
extended statement regarding "diversifying [Respondent's! labor pool and labor 
relationship." and moving the 787 Dreamliner work to South Carolina due to 'strikes 
happening every three to four years in Puget Sound." 



(b) October 28, 2009. based on its October 2B, 2009, memorandum 
entitled 787 Second Line, Questions and Answers for Managers; informed employees, 
among ether things, that its decision to locate the second 787 Dreamliner line in South 
Carolina was made in order to reduce Respondent s vulnerability to delivery disruptions 
caused by work stoppages. 

(c) December 7, 2009, by Conner and Proulx in an article appearing in 
the Seattte Times, attributed Respondent's 787 Dream liner production decision to use a 
"dual-so urcing' system and to contract with separate suppliers for the South Carolina 
line to past Unit strikes. 

(d) December 8, 2009, by Conner in an article appearing in the Puget 
Sound Business Journal, attributed Respondent's 787 Dreamliner production decision 
to use a -dual-sourcing" system and to contract with separate suppliers for the South 
Carolina fine to past Unit strikes. 

(e) March 2. 201 0. by Albaugh in a video-taped interview with a Seattle 
Times reporter, stated that Respondent decided to locate its 787 Dreamliner second line 
in South Carolina because of past Unit strikes, and threatened the loss of future Unit 
work opportunities because of such strikes. 

7. 

(a> In or about October 2009, on a date better known to Respondent 
but no later than October 28, 2009, Respondent decided to transfer its second 787 
Dreamliner production line of 3 planes per month from the Unit to its non-union site in 
North Charleston, South Carolina 



(b) Respondent engaged in the conduct described above in paragraph 
7(a) because the Unit employees assisted and/or supported the Union by, inter alia, 
engaging in the protected, concerted activity of lawful strikes and to discourage these 
and/or other employees from engaging in these or other union and/or protected, 
concerted activities 

(c) Respondent's conduct described above in paragraph 7(a), 
combined with the conduct described above in paragraph 6, is also inherently 
destructive of the rights guaranteed employees by § 7 of the Act. 

8 

(a) In or about October 2009, on a date better known to Respondent, 
but no later than December 3, 2009. Respondent decided to transfer a sourcing supply 
program for its 787 Dreamliner production line from the Unit to rts non-union facility in 
North Charleston, South Carolina, or to subcontractors. 

(b) Respondent engaged in the conduct described above in paragraph 
8(a) because the Unit employees assisted and/or supported the Union by, inter alia. 
engaging in the protected, concerted activity of lawful strikes and to discourage these 
and/or other employees from engaging in these or other union and/or protected, 
concerted activities. 

(c) Respondents conduct described above in paragraph 8(a), 
combined with the conduct described above in paragraphs 8 and 7(a), is also inherent^ 
destructive of the rights guaranteed employees by § 7 of the Act. 



9, 

By the conduct described above in paragraph 6, Respondent has been 
interfering with, restraining, and coercing employees in the exercise of the rights 
guaranteed in § 7 of the Act in violation of § 8(a)(1 ) of the Ad. 

10. 

By the conduct described above in paragraphs 7 and 8, Respondent has 
been discriminating in regard to the hire or tenure or terms or conditions of employment 
of its employees, thereby discouraging membership in a labor organi2ation in violation 
of §§ 8(a)(3) and (1) of the Act. 

11. 

By the conduct described above in paragraphs 6 through 10, Respondent 
has engaged in unfair labor practices affecting commerce with* the meaning of §§ 2(6) 
and (7) of the Act. 

12 

As part of the remedy for the unfair labor practices alleged herein, the 
Acting General Counsel seeks an Order requiring either that one of the high level 
officials of Respondent alteged to have committed the violations enumerated above in 
paragraph 6 read, or that a designated Board agent read in the presence of a high level 
Boeing official, any notice that issues in this matter, and requiring Respondent to 
broadcast such reading on Respondent's intranet to all employees. 

13. 

(a) As part of the remedy for the unfair labor practices alleged above in 
paragraphs 7 and 8, the Acting General Counsel seeks an Order requiring Respondent 
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to have the Unit operate its second line of 797 Dreamliner aircraft assembly production 
in the State of Washington, utilizing supply lines maintained by the Unit in the Seattle, 
Washington, and Portland, Oregon, area facilities, 

(b) Other than as set forth in paragraph 13(a) above, the relief 
requested by the Acting General Counsel does not seek to prohibit Respondent from 
making non-discriminatory decisions with rasped to where work will be performed, 
including non-discriminatory decisions with respect to work at its North Charleston. 
South Carolina, facility. 

ANSWER REQUIREMENT 

Respondent is notified that, pursuant to §§ 102.20 and 102.21 of the 
Board s Rules and Regulations, it must file an answer to this Complaint. The answer 
must be received fry thh» office on or befam -v a, mm ,, 0f g g 

^° for * **** ^ 201 1 - Untess fi,ed electronically in a pdf format, Respondent should file 
an original and four copies of the answer with this office and serve a copy of the answer 
on each of the other parties. 

An answer may also be filed electronically by using the E-Filing system on 
the Agency's website. In order to file an answer electronically, access the Agency's 
website at www r /,/rfr q9T , dick on Film Case Documents, enter the NLRB Case 
Number, and foflow the detailed instructions. The responsibility for the receipt and 
usability of the answer rests exclusively upon the sender. Unless notification on the 
Agency's website informs user, that the Agency's E-Filing system is officially 
determined to be in technical failure because it is unable to receive documents for a 
continuous period of more than 2 hours after 12:00 noon (Eastern Time) on the due 



date for filing, a failure to timely file the answer wit, not be excused on the basis that the 
transmission could not be accomplished because the Agency's website was off-line or 
unavailable for some other reason. The Board's Rules and Regulations require that an 
answer be signed by counsel or non-attomey representative for represented parties or 
by me party if not represented. See §102.21. If the answer being filed electronically is 
a pdf document containing the required signature, no paper copies of the document 
need to be transmitted to the Regional Office. However, if the electronic version of an 
answer to a complaint ia not a pdf file containing the required signature, then the E-filing 
rules require that such answer containing the required signature be submitted to the 
Regional Office by traditional means within three (3) business days after the date of 
electronic filing. 

Service of the answer on each of the other parties must be accomplished 
m conformance with the requirements of §102.114 of the Board's Rules and 
Regulations. The snswer may rjpj be filed by facsimile transmission. If no answer is 
filed or if an answer is filed untimely, the Board may find, pursuant to Motion for Default 
Judgment, that the allegations in ttvs Complaint are true. 

NOTICE OF HFSPIfcift 
PLEASE TAKE NOTICE THAT on the 14* day of June. 2011, a. 9:00 
a.m.. in J.mee c. Sand Hearing Room. 2966 Jackaon Federal Building. 915 
Second Avenue, Seattle, Waahlngton. and on consecutive days thereafter until 
concluded, a hearing will be conducted before an Adminbtrative Law Judge of the 
National Labor Retotions Board. At the hearing, Respondent and any other party to this 
proceeding have the right to appear and present testimony regarding the allegations in 



this complaint. The procedures to be followed at the hearing are described in the 
attached Form NLRB^668 The procedure to request a postponement of the hearing is 
described in the attached Form NLRS-4338. 

DATED at Seattle, Washington, this 20* day of April, 2011. 

Richard L Aheam, Regional Director 

National Labor Relations Board, Region 19 

2948 Jackson Federal Building 

915 Second Avenue 

Seattle, Washington 98174-1078 
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S UM MAR Y OF X A^^ARD P R j^ED *i orwJS JP k HEARINGS HELD 
IN ifNtAiSl ISSo A JIS^^ LA P R RELATIONS BOARD 
lP l^!tt A A?r LAB0R PRACTICE PROCEEDINGS PURSUANT TO 
SECTION 10 OF THE NATIONAL LABOR RELATIONS ACT 

rt ,,. * ^ ^P |4 f for J*** W h«mg is set. the administrative taw judge, upon the Joint request 

fJi ' * din!. ™ P r ^conference, but may, ,f the occasion .rises, permit the parties to 

engage m pnvafe discussions^ The conference will not necessarily be recorded, but -t may well £ that the lators nf 
the conference will be evtnced in the ultimate record, for example, in the i^^mtmlmoi ^.^l Vt JSSS 
and concessions. Except under unusual circumstances, (he administratiTlaw jSJ^l^fr 
conference will be the one who will conduct the hearm* and I i isTtS tU JLfc ,T ' P^««l 
be resumed immerfi pirlv .^p M mDlttfcm of tht "mfhS f .ffESff *S fetim ill*Btoj dM com m ence M 
unwil l ina fa J55S5 ^ -r^Mfflyg^^ No P^judjce will result to any parry 

unwilling to participate <n or make stipulations or concession* during any prehearing conference. 

(This is not to be construed as preventing the parties from meeting earlier for similar iMfea* TV, ,j„ 

All Mtli^£hZ?S^ ^ ^ ° r 0th f "P™**. and present evidence relevant to the issues 

of s5£ SwS "to Rlt^iLToTi: f " lK,IB whMM " hBve haildica P* within the prov Zs 

LtiSS? , k h Ac1 of I973 - as "mended, and 29 CF.R. 100,603 and who in order to 

part cipate in Uiis hearing need appropriate auxiliary aids, as defined in 29 C F R lOO Mll SuTmSSrJS. 
Regional Directors* soon as possible and request the necessary assistance ^ ^ 

fofuTin S p^? ™ * mfy Wy min5cn f < ^ r ** official tran scrip, 

lor use in any court lit gallon. Proposed correct >ons of the transcript should be submitted either bv *Z S 
stipulation or motion, to the administrative law judge for approval. emitted, ^her by way of 

^stscr*' * ^ * «» **« - * ssssjb 

^iJ^meHhSSSTSiH PMS T S .. in $Upport of motiona Wl objections should be specific and cnnci« TK, 

nWtiT / i UdgC V :; l ' a " 0W *" » utomatic e ^*P^» ^ .11 adverse rul.ngs and, u»n .p™r at or^er^n 
objection and except.on Will be permitted to stand to an entire line of questioning, ■PP«pnate order, ait 

»H min i t ^L tX ! ,ibite J ,ffere i m L CVidCTC€ Shal1 1x5 in du P ,iMt * Copies oF exhibits should be sullied to the 
1^1 ^ JLJdge !? d OThcr P miC5 « «* "me the exhibits are offered m evidence tfacoov of anv „|5J ,k 
not available at the time the oHginal is received it will be th«- rr*r™*>Hii\^ Z * J «^ ' exh,b,t 15 
submtt the copy to the administrative law judge be ore £££ of hT g ^ cte^KcSS? f 
and the filing has not been waived by the administrative la» ^SS3^£SX^7S k subm,tt<d - 
and the exhibit rejected, C ' 8 Judg *' any ^'^ ^•^"g lhe «^*t m»> be rescinded 

Any party shall be entitled, on request, to a reasonable period of time at rin** rt f iv,- • f 
argument, which shall be included m the dansenpt of the heann R h the absence rfTrZ^L °J 1 , g ? ral 
ludge may ask for oral arpt^ent if, at the Cose ofthe hearing i "i hi , e ^ Tthal ^ZL^J^^ f ^ 
to the understanding ofthe contentions of the parties and the Ltu.l iJuesTnvof'i 8 ^ 
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In the discretion of the administrative law judge, any party may, on request made before the close of the 
hearing, file a brief or proposed findings and conclusions, or both, with the administrative law judge who will fix 
the time for such filing. A ny such filing submitted shall be doubt* -spaced on bv 1 1 inch p aper 

Attention of the parties is called to the following requirements laid down in Section 102.42 of the Board's 
Rules and Regulations, with respect to the procedure to be followed before the proceeding is transferred to the 
Board; 



No request for an extension of time within which to submit briefs or proposed findings to the 
administrative law judge will be considered unless received by I he Chief Administrative Law Judge in 
Washington, DC (or, in cases under the branch offices in San Francisco, California; New York, New York, and 
Atlanta, Georgia, the Associate Chief Administrative Law Judge) at least 3 days prior to the expiration of time 
fixed for me submission of such documents. Notice of request for such extension of time must be served 
simultaneously on all other parties, and proof of such service furnished to the Chief Administrative Law Judge or 
the Associate Chief Administrative Law Judge, as the case may be A quicker response is assured if the moving 
party secures the position, of the other parties and includes such in the request All briefs or proposed findings 
filed with the administrative law judge must be submitted in triplicate, and may be printed or otherwise legibly 
duplicated with service on the other parties. 

In due course the administrative law judge will prepare and file with the Board a decision in this 
proceedmg, and will cause a copy thereof to be served on each of the parties. Upon fifing of this decision, the 
Board will enter an order transferring this case to itself, and will serve copies of that order, setting forth the date of 
such transfer, on all parties. At that point, the administrative law judge's official connection with the case will 



The procedure to be followed before the Board from that point forward, with respect to the filing of 
exceptions to the administrative law judge's decision, the submission of supporting briefs, requests for oral argument 
before the Board, and related matters, is set forth in the Board's Rules and Regulations, particularly in Section 
102.46 and following sections. A summary of the more pertinent of these provisions will be served on the parties 
together with the order transferring the case to the Board. 

Adjustments or settlements consistent with the policies of the National Labor Relationi Act reduce 
government expenditures and promote amity in labor relations. If adjustment appears possible, the administrative 
Law judge may suggest discussions between the parties or. on request, will afford reasonable opportunity Airing the 
hearing for such discussions. 



The Boeing Company 
Case: 19-CA-32431 



UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 
NOTICE 



20 April 2011 



The issuance of the notice of formal hearing in this case does not mean that the matter cannot be disposed of by 
agreement of the parties. On the contrary, rt is the policy of this office to encourage voluntary adjustments. The examiner 
or attorney sashed to the case wi be pleased to receive and to act promptly upon /our suggestions or comments to this 
end. An agreement between the parties, approved by the Regional Director, would serve to Sncel the rieanng. 

However, unless otherwise speoficalfy ordered, the hearing wilt be hetd at the date, hour and place indicated 
Postponements wtlt not be srmnfed unless good and sufficient grounds are shown and the talking requirements are 
met, 



(D 

(2) 
(3) 
W 

(5) 



The request must be in wrtung. An original and two copies must be filed with the Regional Director when 
appropnate under 29 C F R 102 16<a) o- with tha D*.sicn of Jjdges when a;propraie under 29 C F R. 

102.16(b). 

Grounds must be set forth in Otfali; 

AJtemative dates for any rescheduled hearing must be given; 

The posrtiona of all other parties must be ascertained ,n advance by the requesting party and set forth in 
the request; and 

Copies must be simultaneously served on all other parties (fefietf baton*, and that fact must be noted on 
the request. 
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CW*tf M9il: 7006 3450 0001 6746 5471 Regular Mail: 



THE BOEING COMPANY 
Attn: Douglas P. Right Attorney 
PO Box 3707, MS 13-08 
Seattle, WA 98124-2207 

Regular Mail; 

WILLIAM J. KILBERG, ATTORNEY 
GIBSON, DUNN & CRUTCHER LLP 
1 050 Connecticut Ave, NW 
Washington, DC 20036-5306 
Email; wtolbergflioiv sondunn.com 

DREW E. LUNT, ATTORNEY 
MCKENNA LONG & ALORJDGE LLP 
303 Peachtree St NE, Suite 5300 
Atlanta, GA 30306-3285 
Email: 



RICHARD B. HANKINS, ATTORNEY 
MCKENNA LONG & ALDRIDGE LLP 
303 Peachtree St NE, Suite 5300 
Atlanta. GA 30308-3265 
Email: 



INTERNATIONAL ASSOCIATION OF MACHINISTS 
AND AEROSPACE WORKERS DISTRICT 
LODGE 751 

Attn: Jesae Cote. Business Agent 
9135 15 PI S 
Seattle, WA 98108-5100 



DAVID CAMPBELL. ATTORNEY 
SCHWERIN CAMPBELL BARNARD fGLITZIN 
LAVITT LLP 

18 W Mercer St, Suite 400 

Seattte,WA 98119-3971 

Ema.l: Campbelt^orkeriawcom 



UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
REGION 19 



THE BOEING COMPANY 



and 



INTERNATIONAL ASSOCIATION OF 
MACHINISTS AND AEROSPACE 
WORKERS DISTRICT LODGE 751, affiliated 
with 

INTERNATIONAL ASSOCIATION OF 
MACHINISTS AND AEROSPACE 
WORKERS 



Case 19-CA-32431 



ANSWER 

by their undersigned attorneys, for their 
Answer to the Complaint and Notice of Hearing C Complaint 1 *) filed by the Acting General 
Counsel of the National Labor Relations Board ("NLRB"), states as follows; 

GENERAL DENIAL 
Except as otherwise expressly stated herein, Boeing denies each and every allegation 
contained in the Complaint, including, without limitation, any allegations contained in the 
preamble, headings, or subheadings of the Complaint, and Boeing specifically denies that it 
violated the National Labor Relations Act ("NLRA") in any of the manners alleged in the 
Complaint or in any other manner. Pursuant to Section 102.20 of the Board's rules, averments in 
the Complaint to which no responsive pleading is required shall be deemed as denied. Boeing 
expressly reserves the right to seek to amend and/or supplement its Answer as may be necessary. 



DEFUSE? 

Without assuming any burden of proof, persuasion or production not otherwise legally 
assigned to it as to any element of the claims alleged in the Complaint, Boeing asserts the 
following defenses. 

1 . The Complaint and each purported claim for relief stated therein fail to allege 
facts sufficient to state a claim upon which relief may be granted. 

2. The statements cited in Paragraphs 6<a)-6<e) of the Complaint are protected 
statements under Section 8(c) of the NLRA and under the First Amendment to the United States 
Constitution and are not admissible to show any violation of the NLRA. 

3. Boeing's decision to place the second 787 assembly line in North Charleston whs 
based upon a number of varied factors, including a favorable business environment in South 
Carolina for manufacturing companies like Boeing; significant financial incentives from the 
State of South Carolina; achieving geographic diversity of its commercial airlbe operations; as 
well as to protect the stability of the 787 's global production system. In any event, even 
ascribing an intent to Boeing that it placed the second line in North Charleston so as to mitigate 
the harmful economic effects of an anticipated future strike would not be evidence that the 
decision to place the second assembly line in North Charleston was designed to retaliate against 
the IAM for past strikes. Nevertheless, Boeing would have made the same decisions with 
respect to the placement of the second assembly line in North Charleston even if it had not taken 
into consideration the damaging impact of future strikes on the production of 787s. 

4. Even if the actions described in the Complaint had constituted movement or 
transfer of work, which allegations Boeing expressly denies, the International Association of 
Machinists and Aerospace Workers District Lodge 751, affiliated with International Association 
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° fMa£hlni ™ " d A<r0SpaM WOrkm W- "'AM") waived any right, it had with respect » ^ 
action, by vimteof the language of Section 21,7 of the collective bargaining agreement between 
Boeing and the 1AM. 

5. Boeing has not violated Section 8(aX3) of the NLRA as it has not disc™,™,* in 
the hire, wages, tenure, or term, or condition, of employment of my Unit member. 

«. Boeing', alleged conduct was not inherently destructive of employees* rights 
under the NLRA because, **, .lie, in it. collective bargaining agreement with Boeing, the [AM 
expressly agreed Boemg ha, the right to place work in any location of its choice withou, the 
need to twg*n with the IAM. »d because an intern to mitig*. toe adverse economic imp*, of 
an anticipated future arilce i. no. inherently deatiuctive of protected employe. right, under the 
NLRA. 

7. Boeing has no, vio.ated Section 8(aXl) of the NLRA as it has no, mterfereti with, 
restrained, or coerced employees represented by the 1AM in the exereise of their rights protected 
by the NLRA. 

S. The remedy requeatod in the Complaint i, impermisaibty punitive and would 
c.u« an undue hanWup on Boeing, itt employe*,, and tile State of South Carolina Moreover, 
none of*, complained of actions caused any hardship on any Boeing employees or the State of 
Washington. 

9. The remedy twjuested in Paragraph 13(a) of the Complaint is impermissibly 
^active because ,ts legal basis represents a rad.cal and not reasonably anticipated departure 
from current Board and court precedent. 

10. The remedy requested in Paragraph 12 of the Complaint i S improper because 
Boeing has not violated Section 8(aXV) of the NLRA 
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1 1 The remedy requested in Paragraph 13(a) of the Complaint is impermissible 
because it does not seek a restoration of the status quo. 

12. Contrary to what the Complaint alleges in Paragraph 13(b), the remedy sought u 
Paragraph 13(b) would effectively cause Boeing to close its assembly facility in North 
Charleston, South Carolina. 

13. Some or all of the claims asserted in the Complaint are barred by the six month 
statute of [irritations set forth in Section 10(b) of the NLRA. 

14. The Complaint is ultra vires because the Acting General Counsel of the NLRJ3 
did not lawfully hold the office of Acting General Counsel at the time he directed that the 
Complaint be filed. 

RESTORE TO specific ftLUQATIWS OF THE CQMPI A ffi f 

AND NOW, incorporating the foregoing, Boeing states as follows in response to the 
specific allegations of the Complaint: 

Preamble: Boeing denies the allegations contained in the preamble, except to admit that 
District Lodge 751, affiliated with the International Association of Machinists and Aerospace 
Workers ("LAM") has charged in case 19-CA-3243 1 that Boeing has engaged in certain unfair 
labor practices prohibited by the NLRA, and that the Acting General Counsel of the NLRB has 
issued this Complaint and Notice of Hearing based upon the lAM's charge. 

I Boeing lacks information and knowledge sufficient to form a belief as to the 
allegations of Paragraph I , except to admit that, on or around March 29. 2010. it received by 
regular mail a charge, designated as Case No. 1 9 -C A- 3 2431. 

2. (a) Boeing admits the allegations of Paragraph 2(a). 
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(b) Boeing denies the allegations of Paragraph 2(b), except to admit that in the 
last twelvemonths its business operations resulted in gross revenues in excess of $500,000, 

(c) Boeing denies the allegations of Paragraph 2(c), except to admit thai during 
the last twelve months it received, shipped, sold and/or purchase goods at its facilities in the 
State of Washington valued in excess of 550,000 from places outside of the State of Washington. 

(d) Boeing denies the allegations of Paragraph 2(d), except to admit that it is and 
has been an employer engaged in commerce. 

3. Boeing admits the allegations of Paragraph 3. 

4. The first sentence of Paragraph 4 states legal conclusions for which no answer is 
required. As to the remaining allegations in Paragraph 4, Boeing admits that the 
identified individuals are or were either agents or supervisors, and that they held 
the following positions in October 2009: 

• James ("Jim") F. Albaugh: Executive Vice President, The Boeing Company; 
Chief Executive Officer, Boeing Commercial Airplanes 

• Scott Carson; Executive Vice President, The Boeing Company; Chief 
Executive Officer, Boeing Commercial Airplanes (until August 2009) 

■ Raymond L, Conner: Vice President and General Manager of Supply Cham 
Management and Operations, Boeing Commercial Airplanes 

• Scott Fanchen Vice President and General Manager, Boeing 787 Dreamliner 
Program, Boeing Commercial Airplanes 

• Frederick C. Kiga: Vice President, State and Local Government Relations and 
Global Corporate Citizenship for the Northwest Region, Boeing Commercial 
Airplanes 
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• Douglas P. Kight Vice President, Human Resources, Boemg Commercial 
Airplanes 

• W. James {"Jim") McNemey, Jr.: Chairman of the Board, President, and 
Chief Executive Officer, The Boeing Company 

• James Proulx. Manager, Boeing Commercial Airplanes News and Media 

• Patrick ("Pat") Shanahan: Vice President and General Manager, Airplane 
Programs, Boeing Commercial Airplanes 

• Eugene Woloshyn: Vice President, Labor Relations, The Boeing Company 

5, (a) The allegations contained in Paragraph 5(a) state legal conclusions for which 
no response is required, but to the extent a response is required, Boeing admits that the 
production and maintenance employees in Washington State constituted a "Unit" for collective 

bargaining purposes. 

(b) The allegations contained in Paragraph 5(b) state legal conclusions for which 
no response is required, but to the extent a response is required, Boeing admits that the 
production and maintenance employees in the Portland, Oregon area constitute a "Unit" for 
collective bargaining purposes. 

(c) Boeing admits the allegations of Paragraph 5(c). 

(d) Boeing admits the allegations of Paragraph 5(d). 

6, Boeing denies the introductory sentence to Paragraph 6, and specifically denies 
that, it "removed" or "had removed work" from its facilities in Everett, Washington or Portland, 
Oregon because Unit employees had struck Boeing, and also specifically denies that it threatened 
or impliedly threatened that those facilities would lose additional work in the event of future Unit 
strikes. As to the lettered subparagraphs: 
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(a) Boeing denies the allegations of Paragraph 6(a), except to admit thai its 
President, Chairman and CEO James McNerney, participated in an earnings conference call on 
October 21, 2009; and Boeing specifically denies that Mr. McNerney made an "extended 
statement" or any statement about moving 787 Dreamliner work to South Carolina due to 
"strikes happening every three or four years in Pugct Sound" Boeing admits that the referenced 
newspaper articles appeared in The Seattle Post-Intelligencer and The Seattle Times, 

(b) Boeing denies the allegations of Paragraph 6(b), and further states that the 
referenced October 28, 2Q09 memorandum speaks for itself. 

(c) Boeing denies the allegations of Paragraph 6(c), except to admit that the 
referenced newspaper article appeared in The Seattle Times on December 7, 2009. 

(d) Boeing denies the allegations of Paragraph 6(d), except to admit that the 
referenced newspaper article appeared in The Paget Sound Business Journal on December 8, 
2009. 

(e) Boeing denies the allegations of Paragraph 6(e), except to admit that a Seattle 
Times reporter conducted a video-taped interview of Mr. Albaugh and that the tape speaks for 
itself. 

7. (a) Boeing denies the allegations of Paragraph 7(a), and specifically denies that it 
transferred the "second 787 Dreamliner" assembly line from its facility in Everett, Washington to 
a facility to be constructed in North Charleston, South Carolina, and except to state that on 
October 28, 2009, Boeing announced that it would place a new second assembly line for the 787 
Dreamliner in North Charleston, South Carolina. 

(b) Boeing denies the allegations of Paragraph 7(b). 

(c) Boeing denies the allegations of Paragraph 7(c). 
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8. (a) Boeing denies the allegations of Paragraph 8(a), and specifically denies that it 
transferred a sourting supply program for the 787 Dreamliner assembly line from its facilities in 
Portland, Oregon to North Charleston, South Carolina, 

(b) Boeing denies the allegations of Paragraph 8(b). 

(c) Boeing denies the allegations of Paragraph 8(c), 

9. Boeing denies the allegations contained in Paragraph 9. 

10. Boeing denies the allegations contained Paragraph 10. 

1 1 . Boeing denies the allegations contained in Paragraph 1 1. 

12. Paragraph 12 does not allege facts for which an answer is required, but relates the 
remedy sought by the Acting General Counsel and, accordingly, no response is required. 
However, to the extent that a response may be deemed to be necessary, Boeing denies that the 
Acting General Counsel is entitled to, or that the Board can order the remedy requested in 
Paragraph 12. 

13. (a) Paragraph 13(a) does not allege facts for which an answer is required, but 
relates the remedy sought by the Acting General Counsel and, accordingly, no response is 
required. However, to the extent that a response may be deemed to be necessary, Boeing denies 
that the Acting General Counsel is entitled to the remedy, or that the Board can order the remedy 
requested in Paragraph 13(a). 

(b) Paragraph 13(b) does not allege facts for which an answer is required but 
merely describes what the Acting General Counsel says is not part of the remedy he is seeking. 
To the extent that a response may be deemed to be necessary, Boeing denies that the Acting 
General Counsel has correctly stated that the remedy sought in Paragraph 1 3(a) will not 
effectively cause Boeing's assembly facility in North Charleston to shut down. 



Boeing reserves the right to raise any additional defenses not asserted herein of which 



they may become aware through investigation, as may be appropriate at a later time. 



Respectfully Submitted, 



Dated: May 4 t 2011 




GIBSON, DUNN & CRUTCHER LLP 
1050 Connecticut Avenue N.W. 
Washington, District of Columbia 20036 
Telephone: 202.955.8500 
Facsimile: 202.467.0539 



Richard B H anltina 
MCKENNA LONG & ALD RIDGE 
303 Peachtree Street, HE, 
Atlanta, GerorgU 30308 
Telephone: 404.527-4000 
Facsimile: 404.527-4198 

Attorneys for The Boeing Company 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
REGION 19 



THE BOEING COMPANY 



and 



INTERNATIONAL ASSOCIATION OF 
MACHINISTS AND AEROSPACE 
WORKERS DISTRICT LODGE 751, affiliated 
with 

INTERNATIONAL ASSOCIATION OF 
MACHINISTS AND AEROSPACE 
WORKERS 



Case 19-CA-32431 



CERTIFICATE OF SERVICE 

1 certify that a copy of Respondent's Answer was electronically served on May 4, 201 1 

and sent by overnight mail to the following parties: 



Richard L. Ahearn 
Regional Director 

National Labor Relations Board, Region \9 

2948 Jackson Federal Building 

915 Second Avenue 

Seattle, Washington 981744078 

Richard. Aheam@nlrb gov 

Mara-Louise Anzalone 

Counsel for the Acting General Counsel 

National Labor Relations Board 

915 2 nd Avenue, Suite 2948 

Seattle, Washington 98174-1078 

Mara-Louise.An23ione@nlrb.gov 
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David Campbell 
Canon Glickraao- Flora 

SCHWERIN CAMPBELL BARNARD IGLITZIN &. LAVITT LLP 

1 8 West Mercer Street, Suite 400 

Seattle, Washington 981 19 

Campbell@woriterlaw.cora 

Flora@workerlav.com 

Counsel for 1AM 



DATED this 4* day of May, 201 1 




GIBSON. DUNN & CRUTCH1 
1050 Connecticut Avenue, NW 
Washington, D.C 20036-5303 
DDavis@Gibsondunn.com 



LLP 



2 



Hume. • I 



Boeing Complaint Fact Sheet 



On Agnl 10. 1011, the MWa General Counsel of the National Labor Relations Board issued * complaint 
against me Boeing Company alleging that H v.otated federal labor law 0> decWmo to transfer a second 
airplane production line from a union facility in me stare of Washington to a non-union faolity in South 
Carolina for discfiminatorv reasons. A hearing has been set for June 14, 2011 to Seattle before an 
administrohve «w judge. 

Ore* fat to sec a ncni release about tfe compline, arwr hsfz tsutsji CMy.vT ffW. rMoralcioL 
a-c*r fwre to ^^esrOB's tJSSSm tp Ifil wrBpAM*. 

The Charge »nd Complaint 

On March 26, 201 0, On* International Association of Machinists and Aerospace Workers, District Lodge 75 1, 
rued » charge with the MLRB alleging that the Boeing Company had engaged HI multiple unralr labor 
Of act ices related to rts decision to place a second production line for the 7B7 Dreamiiner airplane in a non- 
union feerliry. 

Specifically, the union charged that the deei**n to transfer the ftne was made to retaliate against union 
employee* tv parfccipating m oast stnkes and to ch.li future strike activity, which Is protected under the 
Nation* Labor Relation* Act. 

The union also charged that the com&any voiated the National Labor Relations Act by fa«img to negotiate 
over the decision to transfer the production line. The Machinists' union ha* represented Boetrtg Company 
employees m the Puget Sound area of Washington, where the o*enes are assembled, since l^Jfj, and to 
Portland, Oregon, where some airplane parts a'e made, since 19?5- 

Throughout the investigation of the charge, M.ftB officials met with both parties in efforts to 'acetate a 
settlement agreement. The overwhelming majority of MRB charges found to have went are settled by 
agreement. Although no settlement was reached and t*e *gency impelled to pursue litigation, the 
Acting General Counsel remains open to a resolution oetwee* me partws. 

The complaint rssued by trie Acting General Counsel < 19- CA: 32*31) alleges that Boeing violated two 
sections of we National Labor Relations Act by making ccertrve statements and threats to employees for 
engaging in statutorily protected activities, and by decidmg to place the second line at a non-union facility, 
and establish a parts supply program nearby, W retaliation Tor past stnke activity and to chl« future strike 
activity by its union employees, 

The investigation found that Boeing officials communicated the unlawful motivation m multiple statements 
to employees and the media, for example, a senior Boeing offlcai sakl -n a videotaped interview with the 
Seattle Times newspaper: "The overriding factor (m transferring the line) was not the business climate. 
And it was not the wages we're pay eg today, It was (fiat we cannot afford to have a work stoppage, you 
know, every three years,' 

The complaiJ.1 al» alleges that Boe.ng's actions were inherently destructive or the fights guaranteed 
employees by SettJ&jl 7 of the Act." 



The investigation did not find mervt to the un*»« s charge that Bating Med to bargain .n good faith over its 
decision regarding the second me. Although a decision to locate unit work would typically be a mandatory 
subject of bargaining, m tins case, the urno* had waived ts nght to bargain on the issue i 
bargaining agreement with Boeng, 
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The Law and Supporting Case* 

The NlRB enforces the National Labor Relations ACT, wh-eh guarantees employees the right to organize and 
collectively 6»ra*m. or to refrain f-dffl doing so. Applied* Sections of the Act Mow: 

RIGHTS Of EMP10YEES 

Sectign-Z: Employees shaH have the right to seif-organuaton, to form, join, or ass*st tabor orgetsliatlons, 
to bargain eollectlvelv through representatives of meir own choosing, and to engage in other concerted 
activities for the purpose of collective bargaining or other mutual a*J or protection, and shall also have the 
ight to refrain from any or all such activities... 
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RIGHT TO STRIKE 

SecLflH-tf : Nothing «n this Act shall be constr-ied so is either to interfere with or impede or dimirrtsn In 
any way the right to strike or to affect the rirmtauont or qualifications on that right, 

jnfair LABOR PRACTICES (recant sections] 

Section aCfllTt shall be an unfair labor practice for an tmployer- 

( 1) to interfere with, restrain, or coerce employees in the exercise of ti-e nghts guaranteed in section 7; 
(3) by discrimination In regard to hire or tenure of employment or any term or condition of employment to 
encourage or discourage membership In any labor organization 

Caaea , 

OnthetXaXDchinj*; 

Th* U.S. Supreme Court delineated the line between ^or««ed employer speech versus unlawful employer 
speech under the NIRA m NLR& v. G.ssel Packing Corp., 395 US 575, 616 £i9691, 

In General Electric Company, 215 NLR8 520 I L97"*), the National Labor Relations Board applied the Gissel 
test to set aside an election secause the employer, citing concerns aoout possible future strikes, stated that 
tne plant's nonunion status was a primary factor in cnoosing to locate a production line for a new motor 
there, in its decision, the Board dlstingu<sn*d *n employer's ngnt to take defensive action when threatened 
with an imminent strike torn threats to transfer work 'merely because of the possibility of a strike at some 
speculative future date," 

S«nc« then, the Board ias repeatedly tick! that an employer violates section £Ka)< I ) by threatening that 
employees win lose their jobs if they )oin a strrfce. or by predicting s loss of business and |cbs because of 
unionization or strike disruptions without any factual basis. In contrast, Che Board has found that employers 
may lawfully relate concerns raised by customers (Curwood. Inc.. 339 NLR& 113112Q03J. They may also 
-ere rente me posiibrfffy tnat unionization, inciirdng strikes, might harm rekatlonsmps with consumers, as 
opposed to predicting "unavoidable consequences. 'Mil ler i ndustnes. Towt rifl_Efluiomcrn. inc.. 3 4 2 N LRB 

1 074. 1075-76 (20 04) 
On the 8{a ){3) charge: 

An employer's discouragement of its employees' participation in a legitimate « n ke constitutes 
discouragement of union membership within the meaning of this section. This appi.es to employer conduct 
designed to retaliate against employees for hav.ng engaged Ml 9 stnke In the past (Caeehom Industry, 336 
NLRB 364 L2QGlJwhere the employer failed to reinstate sinkers when there was no legitimate business 
justification for permanency subcontracting We work}, as well as employer conduct designed to forestall 
employees from easing their right to stnke In the future f Century Ale Fretihr ?B4 m gfl 730 1 
where employer permanently subcontracted unit work and discharged employees In order to forestall the 
exercise or their rtght to strike; and Westpac Electric, 321 NLR8 1322 (.1996), where employer isolated 
employee In retaliation for previous and anticipated future strike activities), [n iVatmnji! fabricators 295 
f*LRB 1095 (1989), where potential strrkers were targeted for layoffs, the Board held that "disfavoring 
employees who were l.kely to strike, is the kind of coercive dlscranlnauon that, discourages, protected 
act-vicy," 



It is important to note that the complaint states allegations by the Actmg General Counsel that 
the employer has comm.tted unfair labor praaices, The Boara nas made no findings on these allegations. 
The nert step m the process win be a hearing before an NLRB administrative law judge, scheduled for lune 
14 at the N iRB ' s Seattl e office- At the hearing, both parties will have an opportunity to present evidence 
and argue in favor or their position. The decision of the Judge ^ay be appealed to the Board m Washington 
by the filing of exceptions by either party. The Board's decision could further be appealed to a 'ederal court 
of appeals and then to the u. 5. Supreme Court. Click nere Tor * flow Chan of the NLRB process, 

This fact sheet was posted on 4/20/201 1 and w.ll be updated periodically. 



Printer-friendly version 



http://www.nlrb. go v/boeing-com plaint- fact-sheet 



5/27/20 M 



ixduunai Liuoi rvcjduuiii ouaiu issues cumpiaim against jooeing company ior muawmiiy.., rage j 01 j 



:iorr,e - tieaiAMtdii • News Rinses 



National Labor Relations Board issues complaint 
against Boeing Company for unlawfully transferring 
work to a non-union facility 



Apr* 20, 2011 
Contact; 

Office of Pubim Affair* 
202 273-1991 



«rww.nn-&.oov 



NLRB Acting General Counsel Lafe Solomon today issued a complaint against the Boeing Company alleging 
that It floated federal labor law by deciding, to transfer a second production line to a non-union facility in 
South Caroline for discriminatory reasons 

Boeina announced H> 200? that it planned to assemble seven 787 Oreamiiner airplanes per month in the 
Pug«t Sound area of Washington state, where its employees nave long been represented by the 
International Association of Machinists and Aerospace Workers. The company later said that »t would create 
a second production line to assemble an additional three planes a month to address a growing backlog of 
orders, tn October 2009, Boeng announced that It would locate that second line at the non-union facility. 

In repeated statements to employees and the fnedka, company executives oted the unionized employees' 
past strike activity and the possibility of strikes occurnng sometime in the future as the overriding factors 
in deciding to locate the second line in the non-union facility. 

The NLRB launched an investigation at the transfer of second Une wo* m response to charges fired by the 
Machinists u«on and round reasonable cause to believe thai Boeing had violated two section* of the 
National Labor Relations Act because Us statements were coercive to employees and its action* were 
motivated by a desire to retaliate for past stnx.es and cniu future strike activity, 

-A worker's right to strike is a fundamental nght guaranteed by the National Labor Relations Act/ Mr. 
Solomon ««3. -we also reeognlw the rights of employers to make business decisions based on their 
economK interests, but they must do so within the law. I have worked with the parties to encourage 
settlement m the hope of avoiding eostty litigation, and my door remains open to that possibility." 

To remedy the alleged unfair labor practices, the Acting General Counsel seeks an order that would regulr* 
Boeing to maintain the second production line >n Washington state. The complaint does not seek closure of 
tie South Carolina facility, nor does it prohibit Boeing from assembling planes there. 

Absent a settlement between the parties, the next step m tne process win be a hearing before an ah.R.8 
administrative law Judge ki Seattle, set for June 14, at which both parties will have an opportunity to 
present evidence and arguments 



Resource* 

Th« NLBB Proc*ff 

MyNLHO 

firm a Caw 

piw case oocumera 

Crions a Data 

Rid TOyf RfctjiQii^l Q1?Kt 

»*Qi 

form 

N*ton*i Jdc fteiatkxn Act (NLftAl 

Get E-mail Updates 
5t«n up lor upoates or to acceu 
k-Our iutwcnjjer preferences 

a turn 



Click here to view a fact sheet. 



Pinter-friendly version 



http://www.nlrb.gov/news/national-labor^ 5/27/201 1 



Hgn* * News & w«t<a • sev&fiejejsM 



Acting General Counsel Lafe Solomon releases 
statement on Boeing complaint 

May 09, 2011 
Contact; 

Office or Pubi* Affair? 

202-273-1991 

NLftfi Actmg General Counsel Lafe Solomon today responded to inquiries regarding a complaint isiued April 
20 agamst ttie Boemg Company with the roHowmg statement: 

"Contrary to certain public statements made in recent weeks, there rt nothing remarkable or 
unprecedented about the compla.nt issued against me Boeing Company on April 20. The complaint involves 
matters of fact and law ttiat are not unique to this case, and it was Issued only after a thorough 
investigation in tne fie*d r a runner careful review by our attorneys in Washington, and an invitation by me 
to the parties to present their case and discuss the possibility of a settlement, Only then did 1 authorize the 
complaint alleging that certain statements ard decisions by Boeing officials were discriminatory under Our 
statute. 

It is important to note that the issuance of a complaint is just the beginning of a legal process, which now 
moves to a hearing before an administrative taw judge. That hearing, scheduled for June 14 in Seattle, Is 
the appropriate tme and place to argue the merits of the complaint, The judge's decision can further be 
appealed to the Board, and ultimately to the federal courts, At any point in this process, the parties could 
reach a settlement agreement and we remain willing co participate m any svcti discussions at the request or 
either or both parties, We hope all interested parties -espect the legal process, rather man trying to 
I'bgate thts case m the media and public arena.' 

Mr. Salomon made the same point today in a brief written response to a letter received earlier this month 
from Boeing General Counsel J, Mrchael Luttig 

For more information about the NLftB, please see Our website at www.nirtjjjov, dick l»ereJO_S<on up. (or 
emai l deliver y of news releases and more, 
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Lafe E. Solomon 
Acting General Counsel 
National Labor Relations Board 
1099 1 4th Street, NW 
Washington. D C. 20570-0001 

Dear Mr, Solomon: 

The Committee on Oversight and Government Reform is conducting oversight of recent 
legal actions taken by the Office of General Counsel of the National Labor Relations Board 
("NLRIT or "Board"). We write to you concerning two issues. 

First, on March 26 T 2010, the International Association of Machinists and Aerospace 
Workers ("1AM") charged 1 thai the Boeing Company ("Boeing" or "Respondent") engaged in 
unfair labor practices under the National Labor Relations Act (the "Act") 2 On April 20, 201 1, 
after an investigation into the FAM's charges, you, as Acting General Counsel of the NLRB r 
issued a Complaint and Notice of Hearing against Boeing pursuant to § 10(b) of the Act and § 
102.1 5 of the Board s Rules and Regulations. 

Since 1975, the IAM has been designated the exclusive collective bargaining 
representative ( "Unit") of Boeing s production and maintenance employees in Washington Slate 
and Portland, Oregon. The most recent collective bargaining agreement between Boeing and 
the 1AM has been in effect since November 2, 2008, and is effective until September 8, 2012 * 

The Board's Complaint arises from Boeing s transfer of its second 787 Dreamliner 
production line of three planes per month from the Unit to its non-union site in North Charleston. 
South Carolina in October of 20O9. s The Board charged Boeing with "interfering with, 
restraining, and coercing employees 1 in the exercise of their rights, "discriminating in regard to 
the hire or tenure or terms or conditions of employment of its employees," and engaging "in 
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unfair labor practices affecting commerce" i here fort violating S(alt3) and M ) and §$2(6) and 
(7) of die Act* The Board found that Boeing "made coercive statements to its employees that H 
would remove or had removed work from the Unit because employees had struck and 
Respondent threatened or implied!) threatened thai the Unit would lose additional work in the 
event ol future strikes. * 7 

Boeing has responded that the Board's Complaint is legally frivolous - adding that the 
one thousand jobs Boeing created in South Carolina have not come at ihe expense of jobs in the 
Slate ol Washington " Furthermore Boeing's South Carolina facility, which it announced plans 
10 build seventeen months ago. is nearly complete." 1 

Peter Schamnher, the former chairman of the Board, has described the Board s move as 

-unprecedented ." ' Iu Schoumbcr has argued "[t]hc workers don't have any claim to the work 

If the workers don't have any claim to the work, it wasn't retaliatory to open a new second 
production line. ... It is simply expanding its business operation. " 1 

A letter from nine stale Attorneys General - including Alan Wilson, the Attorney General 
of South Carolina - called on the Board to withdraw its complaint against Boeing, describing it 
as "an assault upon the constitutional right to free speech, and the ability of our states to create 
jobs and recruit industry," 12 The Attorneys General wrote. "(y]our ill-conceived retaliatory 
action seeks to destroy our citizens' right to work. H is South Carolina and Boeing today, but 
will be any of our stales, with our right to work guarantees, tomorrow. . . . [t]his unparalleled and 
overreaching action seeks to drive a stake through the heart of the tree enterprise system."" 

Second, we note that vou have directed the NLRB to file lawsuits against the states of 
Arizona and South Dakota. a We understand that the NLRB seeks to invalidate constitutional 
amendments passed by these states protecting workers' rights to secret ballot elections. The 
NLRB is apparently seeking to administratively impose card check. 15 now that efforts to pass 
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card-cbeck legislation have failed lo y.ain support in Congress. ,h You are currenily challenging 
the authority of states to protect workers rights to secret-ballot elections before their jobs can be 
unionized. You seek lo invalidate constitutional amendments passed in Arizona and South 
Dakota protecting workers" rights to secret ballot elections reserving the right to also sue the 
states of Utah and South Carolina. In a letter you wrote to these stales" Attorneys General, you 
claim that the state laws arc "'preempted by operation of the NLRA (29 U.S.C. 151. el scq) and 
the Supremacy Clause of the United Stales Constitution (U S. Const, Art IV. el. 2)." 

According to one critic of card check, the NI.RR's actions reflect the Board's 
determination "lo accomplish card check by backdoor means against ihe wishes of the American 
people and Congress." 1 * Laic lasi year, the Democratic majority on the Board 'indicated its 
interest in overturning a Bush-era ruling allowing some workers to challenge a card-check 
certification agreed lo by a company and majority of ils workers Marshall Babson. a 
management law yer appointed to a Democratic seal on the NLRB by former President Ronald 
Reagan, described the NLRB s actions as "a perv ersion of what administrative law is supposed 
to be.** 

The Committee is carefully evaluating labor policy given the current economic climate. 
The NLRB s recent actions lo address labor activity are likely to impact America s economic 
recovery. They also raise issues of great public importance In light of these concerns, the 
Committee seeks information regarding the NLRB's communications and policies. The 
Committee requests that you provide the following documents and information for the time 
period from January 1 . 2009, to the present: 

1 ) All documents and communications referring or relating to the Office of General 
Counsel's investigation of Boeing, including but not limited lo all communications 
between ihe Office of General Counsel and the National Labor Relations Board. 

2) All documents, including emails and call logs, and communications between anyone in 
ihe Office of General Counsel or the National Labor Relations Board and the 
International Association of Machinists. 

3> All documents, including emails and call logs, and communications between the Office 
of General Counsel or the National Labor Relations Board and any representative! s) of 
the Boeing Company. 

4) All documents referring or relating to the Office of General Counsel's imestigalions of 
union election laws in Arizona. South Carolina. South Dakota, and Utah - 
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Please provide the requested documents and information as soon as possible, but no later 
than 5 OO p.m. on May 27, 201 1 . When producing documents lo the Committee, please deliver 
production sets to the Majority Staff in room 2157 of the Raybum House Office Building and the 
Minority Staff in Room 247 1 of the Raybum House Office Building, The Committee prefers, if 
possible, to receive all documents in electronic format. 

The Committee on Oversight and Government Reform is the principal oversight 
committee or the House of Representatives and may at "any time" investigate "any matter" as set 
forth in House Rule X, An attachment to this letter provides additional information about 
responding to the Committee's request. 

If you have any questions about this request, please contact Kristina Moore or Daniel 
Epstein of the Committee Staff at 202-225-5074. Thank you for your attention to this matter. 



Sincerely, 




/ 



Dan-ell Issa 
Chairman 

Committee on Oversight and 
Government Reform 



Trey 

Chairman 
Subcommittee on Health Care, 
District of Columbia, 
Census and the National Archives 




Dennis Ross 
Chairman 

Subcommittee on Federal Workforce, 
U.S. Postal Serv ice and Labor Policy 



Enclosure 

cc: The Honorable Elijah F. Cummmgs. Ranking Minority Member 

The Honorable Stephen Lynch, Ranking Minority Member, 
Subcommittee on Federal Workforce. US. Postal Sen ice & Labor Policy 



The Honorable Danny Davis. Ranking Minority Member, 

Subcommittee on Health Care, District of Columbia, Census and the National Archives 



ELIJAH E, CUMMING5. MARYLAND 
RANKING MINORITY MEMBER 

ONE HUNDRED TWELFTH CONGRESS 

Congress of tt)e Qlmteti States 

ftoutfc at fieprttfcntattoetf 

COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM 
2157 RArauPN House QFficE Building 
Washington. DC 20515-6143 
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Responding >o Committee Document BlflMflU 

\. In complying with this request, you should produce all responsive documents chat arc 
in your possession, custody, or control, whether held by you or your past or present 
agents, employees, and representatives acting on your behalf You should also 
produce documents that you have a legal right to obtBtn, that you have a right to copy 
or to which you have access, as well as documents that you have placed in the 
temporary possession, custody, or control of any third party. Requested records, 
documents, data or information should not be destroyed, modified, removed, 
transferred or otherwise made inaccessible to the Committee. 

2. In the event that any entity, organization or individual denoted in this request has 
been, or is also known by any other name than that herein denoted, the request shall 
be read also to include that alternative identification. 

3. The Committee's preference is to receive documents in electronic form (i.e.. CD, 
memory stick, or thumb drive) in lieu of paper productions. 

4. Documents produced in electronic format should also be organized, identified, and 
indexed electronically. 

5. Electronic document prod uc lions should be prepared according to the following 
standards: 

(a) The production should consist of single page Tagged Image File ( TIF"), files 
accompanied by a Concordance-format load file, an Oplicon reference file, and a 
file defining the fields and character lengths of the load tile. 

(b) Document numbers in the load file should match document Bates numbers and 
TIF file names. 

tc) If the production is completed through a series of multiple partial productions, 
field names and Hie order in all load files should match. 
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6. Documents produced to the Committee should include an index describing the 
contents of the production. To ihe extent more Own one CD. hard drive, memory 
stick, thumb drive, box or folder is produced, each CD. bard drive, memory stick, 
thumb drive, box or folder should contain an index describing its contents, 

7. Documents produced in response to this request shall be produced together with 
copies of file labels, dividers or identifying markers with which they were associated 
when they were requested. 

I, When you produce documents, you should identity the paragraph in the Committee's 
request to which the documents respond. 

•J. It shall not be a basis for refusal to produce documents that any other person or entity 
also possesses non-identical or identical copies of the same documents. 

10 If any of the requested information is only reasonably available in machine-readable 
form (such as on a computer server, hard drive, or computer backup tape). >ou should 
consult with the Committee stall to determine the appropriate format in which to 
produce the information. 

11 If compliance with the request cannot be made in full, compliance shall be made to 
the extent possible and shall include an explanation of why full compliance is not 
possible, 

11 In the event that a document is withheld on the basis or privilege, provide a privilege 
log containing llie follow ing information concerning any such document: (a) the 
privilege asserted; (b) the type of document; tc) the general subject matter; (d) the 
date, author nnd addressee, and (e) the relationship of the author and addressee to 
each other. 

13. If any document responsiv e to this request was. but no longer is. in your possession, 
custody, or control, identif) the document (stating its date, author, subject and 
recipients) and explain the circumstances under which the document ceased to be in 
your possession, custody, or control. 

14 II a date or other descriptive detail set forth in this request referring to a document is 
inaccurate, but the actual dale or other descriptive detail is known to you or is 
otherw ise apparent from the context of the request, you should produce all documents 
which would be responsive as if the dale or other descriptive detail were correct. 

15, The time period covered by this request is included in the attached request To the 
extent U time period is not specified, produce relevant documents from January 1 , 
2009 to the present. 

10- This request is continuing in nature and applies to any new I) -discovered information 
Any record, document compilation of data or information, not produced because it 
has not been located or discovered b> the return dale, shall be produced immediate!} 
upon subsequent location or discover). 
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17, All documents shall bo Bales-stamped sequentially and produced sequentially. 



1 8. Two sets of documents shall be delivered, one sen lo ihe Majority Staff and one set lo 
ihe Minority StalT. When documents lire produced to the Committee, production sets 
shall he delivered lo tlx* Majorily Staff in Room 2 1 57of the Rayburn House Office 
Building and the Minority Slaffin Room 247 1 of the Raj bum House Office Building. 

I 1 ) Upon completion of the document production, you should submit D written 

certification, signed by you or your counsel, statin)- that. (I ) a diligent search has 
been completed of all document! in your possession, custody, or control which 
reasonably could contain responsive documents; and (2) all documents located during 
the search thai arc responsive have been produced to the Committee, 

Definitions 

I. The term "document" means any written, recorded, or graphic matter or any nature 
whatsoever, regardless of how recorded, and whether original or copy, including, but 
not limited lo, the following; memoranda, reports, expense reports, books, manuals, 
instructions, financial reports, working papers, records, notes, letters, notices, 
confirmations, telegrams, receipts, appraisals, pamphlets, magazines, newspapers, 
prospectuses, inter-oflke and inlr.i -office communications, electronic moil (e-mail), 
contracts, cables, notations of any type ol conversation, telephone call, meeting or 
other communication, bulletins, primed maiter. computer printouis, teletypes, 
invoices, transcripts, diaries, analyses, returns, summaries, minutes, bills, accounts, 
estimates, projections, comparisons, messages, correspondence, press releases, 
circulars, financial statements, reviews, opinions, oilers, studies and investigations, 
questionnaires and surveys, and work sheets (and all drafts, preliminary versions, 
alterations, modifications, revisions, changes, and amendments of any of the 
foregoing, as well as any attachments or appendices thereto), and graphic or oral 
records or representations of any kind (including without limitation, photographs, 
charts, graphs, microfiche, microfilm, videotape, recordings and motion pictures), and 
electronic, mechanic til. and electric records or re prese nations of any kind (including, 
without limitation, tapes, cassettes, disks, and recordings) and other written, printed, 
typed, or other graphic or recorded mailer of any kind or nature, however produced or 
reproduced, and whether preserved in writing, film, tape, disk, videotape or 
otherwise A document bearing any notation noi a part of the original text is to be 
considered a separate document. A draft or non-identical copy is n separate document 
within the meaning of ihis term. 

- The term "communication" means each manner or means of disclosure or exchange 
of information, regardless of means utilized, whether oral, electronic, b) document or 
otherwise, and whether in a meeting, by telephone, facsimile, email, regular mail, 
telexes, releases, or otherwise 

3 The lenm •and" and "or M shall be construed broadly and either conjunctively or 
disjunctively to briny within the scope of this request any information which might 
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otherwise be construed to be outside tis scope. The singular includes plural number 
and vice versa, 1 he masculine includes the feminine and neuter genders. 

The terms "person" or '-persons" mean natural persons, firms, partnerships, 
associations, corporations, subsidiaries, divisions, departments, joint ventures 
proprietorships, sj ndicalcs. or other legal, business or go\ ernmeiu entities, and all 
substdianes, affiliates, div isions. departments, branches, or other units ihereof. 

The term 'identify." when used in a question about indi* iduak means 10 provide the 
lolloping mlormanon; (a) the individual's complete name and title-, and (b) the 
■mill i dual's business address and phone number 

The term 'referring or relating," with respect to any given subject, means anything 
that constitutes, contains, embodies, reflects, identifies, states, refers to. deal's with or 
is pertinent to that subject in any manner whatsoever. 
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United States Government 

NATIONAL LABOR RELATIONS BOARD 

OFFICE OF THE GENERAL COUNSEL 
Washington, DC 20570 
www.nlrb.gov 



National Laior 
RiLAii<JN> Board 



May 19, 2011 



The Honorable John Kline, Chairman 
Committee on Education and the Workforce 
House of Representatives 
2181 Raybum House Office Building 
Washington, DC 20515-6100 

The Honorable Phil Roe, Chairman 
Subcommittee on Health, Employment, 

Labor and Pensions 
Committee on Education and the Workforce 
House of Representatives 
2181 Raybum House Office Building 
Washington, DC 20515-6100 

Dear Chairman Kline and Chairman Roe 

I am responding to your letter, dated May 6, 201 1, to Acting General Counsel Lafe E. 
Solomon concerning the complaint issued on April 20, 201 1 . against The Boeing Company 



The concerns articulated by you appear to be based upon certain statements made by 
Regional Director Richard Ahearn in response to a reporter's questions about the charge filed 
against Boeing which had been published by the Seattle Times on June 4, 2010. During the 
course of this interview, Regional Director Ahearn was quoted as saying that there is no 
"bright line here" and that u it would have been an easier case for the union to argue if Boeing 
had moved existing work from Everett, rather than placing new work in Charleston ." He also 
added that "an initial ruling is weeks away." You appear to construe the statements quoted in 
this article as an official determination on the merits of this charge. Moreover, because the 
complaint, which was issued ten months after the interview, alleges that Boeing 'transferred' 
work from Washington State to South Carolina, you question this 'pivot in position' by NLRB 
officials and the "unusual timing' of the issuance of the complaint Your specific requests for 
information and our responses are set forth below. 

t, A description of what transpired between June 2010 and April 2011 that led the NLRB 
to alter its opinion in this matter. 



('Boeing"). 



As explained more fully below, there are no inconsistencies' nor a 'pivot in position' 
surrounding the April 20, 201 1 complaint. 
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The underlying charge, which was filed on March 26, 2010, by the International 
Association of Machinists and Aerospace Workers District Lodge No 751 
("Machinists"), was thoroughly investigated by the Seattle Regional Office. At the time 
when Regional Director Ahearn's comments to a reporter's questions were reported in 
the Seattle Times, the Regional Office was in the midst of the investigation and no 
decision on the merits had been made. Indeed, following publication of Regional 
Director Ahearn's remarks, the parties continued to provide their evidence and 
arguments to the Seattle Regional office as part of that ongoing investigation. On 
multiple occasions between June 24 and August 25, 2010, the Machinists and Boeing 
each submitted evidence, documents, and/or statements to the Regional Office in 
support of their respective positions. 

Upon completion of that investigation, on August 31, 2010, Regional Director Aheam 
submitted the case to the Division of Advice in Washington, DC, for a determination on 
the merits of the charge, consistent with the long established practice followed by the 
NLRB Regional Offices in cases of national significance. The case was then 
thoroughly reviewed by the Division of Advice. 

Recognizing the significance of this matter to both parties, on October 19, 2010. Acting 
General Counsel Lafe Solomon took the noteworthy step of inviting Boeing to come to 
our headquarters office to provide an oral presentation about its position on all issues 
to him. On December 15. 2010, Boeing made such a presentation. Boeing thereafter 
submitted additional evidence and position statements to the Acting General Counsel. 
The Acting General Counsel also invited the Machinists to provide a presentation. 
They made their oral presentation on January 19. 201 1. and thereafter submitted 
additional support for their position in writing. 

Beginning in late January 201 1 , and continuing through late March 201 1, Acting 
General Counsel Solomon encouraged both parties to negotiate a resolution of this 
matter When these attempts failed. Acting General Counsel Solomon decided to 
issue a complaint based on a careful consideration of the issues and all the evidence 
and arguments submitted by the parties. Regional Director Ahearn issued the 
complaint on behalf of the Acting General Counsel on April 20. 2011. 

I note that Section 8(a)(3) of the National Labor Relations Act, which is alleged to have 
been violated in this case, prohibits employers from discriminating against employees 
m order to encourage or discourage membership in a labor organization. The U.S. 
Supreme Court has approved the NLRB's Wright Line rule in these cases. Pursuant to 
that rule, the General Counsel has the initial burden of persuading the trial judge by "a 
preponderance of evidence" that anti-union animus contributed to the employer's 
adverse action. The employer then has the opportunity to rebut the conclusion that it 
violated Section 8(a)(3) of the Act by proving, by a preponderance of the evidence, 
that it would have taken the adverse action even if the employees had not engaged in 
protected activity. NLRB v. Transportation Mgt Corp., 462 U.S. 393 (1983). After the 
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General Counsel and the employer have both presented evidence, the trial judge must 
carefully assess and evaluate often conflicting evidence and draw reasonable 
inferences from the record, Radio Officers v. NLRB {AH. Bell S. S. Co.), 347 U.S. 17 
(1954). Thus, consideration of whether an employer violates Section 8(a)(3) requires 
a careful and balanced assessment of whether protected conduct of employees was a 
motivating factor in the employer's decision and whether the employer can 
affirmatively introduce evidence to demonstrate that the challenged action would have 
taken place regardless of the employees' protected activity. 

Regional Director Ahearn's remarks in June 2010 merely reflect an appropriate 
appreciation of the delicate balancing and careful scrutiny of often conflicting evidence. 
They reflected his understanding that resolution of cases alleging unlawful 
discrimination do not turn on disputed legal principles, but on legal inferences to be 
drawn from an often voluminous factual record. In that regard, he noted that there is 
no "bright line" in the law that makes it immediately clear whether an action was illegal 
retaliation or a legitimate strategy when there are myriad facts and evidence to be 
carefully evaluated, as here. Further, his comments about harm being more readily 
apparent when a case involves existing, rather than new, work reflects a logical 
conclusion when comparing that which is tangible from that which may not be as 
evident. Notably, as indicated by the parties' active participation in the Region s 
investigation following the report of Regional Director Ahearn's aforementioned 
remarks, there was no confusion as to his meaning; their participation affirmed the 
understanding and reality that there had been no determination on the merits of the 
charge at that time. 

As to Regional Director Ahearn's estimate of the timing of an initial determination, that 
determination was made months after Regional Director Ahearn's estimated time 
frame because the Acting General Counsel provided additional time to the parties to 
present their positions and evidence in detail to him personally for a full and fair 
analysis and to explore an informal resolution of their dispute in the interest of avoiding 
the need for complaint issuance and subsequent litigation. 

2. All documents and communications between the NLRB Region 19 office and the 
NLRB National office addressing the Boeing complaint. 

As you know, Case 19-CA-32431 is an open enforcement action in which the NLRB 
has alleged that Boeing violated Section 8(a)(3) of the Act. The case is currently set 
for a hearing before an administrative law judge on June 14, 201 1. During that 
hearing, Boeing will have an opportunity to present evidence and challenge the legal 
theory of the NLRB. At that hearing, both Boeing and the Machinists will be afforded 
due process protections and a right to a fair trial. Ultimately, any issues raised by this 
complaint will be resolved by the Board and the courts after evaluating a 
comprehensive factual record and the arguments of all parties, 
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To our knowledge, your request is the first this Agency has ever received from a 
Committee of the House of Representatives with jurisdiction over the Agency seeking 
documents within litigation files of an open enforcement action, Our litigation files 
typically contain affidavit testimony obtained under a promise of confidentiality, as well 
as the privileged work product of our attorneys and "road maps" of our litigation plans 
and preparations. The Supreme Court has recognized the importance of protecting 
the NLRB's assurances of confidentiality. See NLRB v. Robbins Tire & Rubber Co., 
437 U.S. 214, 239-41(1978) (upholding NLRB's policy of withholding from FOIA 
disclosure of witness affidavits in open cases). In addition, premature disclosure of the 
Acting General Counsel's strategic plans could seriously compromise the litigation and 
result in an unfair advantage to one litigant over another. 

The Agency takes seriously its judicially mandated obligation to protect the due 
process rights of its litigants. See, e.g., ATX, Inc. v. U.S. Department of 
Transportation, 41 F.3d 1522 (D C. Cir. 1994) (in declining to set aside an 
administrative decision of the Department of Transportation, the court emphasized that 
the agency took appropriate steps to insulate itself from Congressional intervention). 

3 All documents and communications that support the NLRB's position that work is 
being "transferred" in this case; and 

4 Past precedent that supports a finding that Boeing violated Section 8(a)(3) and 8(a)(1 ) 
of the NLRA when it decided to locate, not transfer, a second assembly line. 

Consistent with our response to your second request, we are not in a position to 
address the issues to be litigated in the public hearing on the complaint scheduled to 
begin on June 14 outside the context of that hearing. The information requested here 
goes to the crux of those issues The basic facts and legal theory of the Acting 
General Counsel's cases are contained in the complaint, the related press releases 
and fact sheet which are attached to this fetter and available on the NLRB's public 
website at http ://www . nlrto go v/node/443 . 

In addition, we would be happy to provide the Committee with copies of the transcript 
and exhibits from the hearing contemporaneous with their availability, as well as 
copies of the post-hearing briefs to be filed by all parties. The transcript will provide a 
detailed accounting of the exact nature of the case and the facts proffered in support 
and rebuttal, which frame the bases for all legal arguments. The briefs will clearly 
detail the precise precedent invoked and relied upon 

We trust that the information provided above sufficiently addresses your concerns 
about the investigatory process and timing of the issuance of the complaint against Boeing, If 
you have further questions, we would be pleased to meet with you to discuss how we might 
accommodate further information needs that you may have, consistent with our need to 
protect the integrity of our legal processes. Please do not hesitate to contact Jose Garza, 
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Special Counsel for Congressional and Intergovernmental Affairs, at 202-273-0013, rf you 
wish to discuss this matter further. 



Attachments 

cc: The Honorable George Mirier 
Ranking Minority Members 
Committee on Education and the Workforce 
House of Representatives 
2181 Rayburn House Office Building 
Washington, DC 20515-6100 

The Honorabfe Robert E. Andrews 
Democratic Subcommittee Leader 
Subcommittee on Health, Employment. 
Labor and Pensions 
Committee on Education and the Workforce 
House of Representatives 
2181 Rayburn House Office Building 
Washington, DC 20515-6100 



Sincerely, 




g Deputy General Counsel 
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National Labor Relations Board issues complaint 
against Boeing Company for unlawfully transferring 
work to a non-union facility 



Apr* 20, 20U 



Ofitoe of PuWte AiTa.rs 
202-2 7HM I 

auaiianfagflrB.flgT 

hUiB Anting Gentrat Cclts*! Life Solomon today issued a complaint against the Boeing Company alleging 
that it woUrted federal labor law by deciding to transfer a second production lira to a non-union faddy In 
South Carolina for dl4enr™r*tory reasons. 

Boeing announced ,n 200? that ,t planned to assemble seven 787 Oreamllnef airplane, per month In the 
Puoet Sound are. of wash.ngton Kate. where .ts employees Cave long b«n represented by th, 
Inumauonal Assodatton of Machinists and Aerospace workers. The company later said that it would 
* ** cond Paction Mr* to assemble an additional trr« plane, • month to address a growing 
backlog or orders- In October 2009, Boe.no announced Wat it would locate that second Nne at the noo- 
urvion fad Dev- 
lin reseated statements to employee* and the media, company executives cited the wwjntzed employees' 
pflst strike acov*y end the possibility of antes occurnng sometime in the Mure as the overriding factors 
in decd-io. to locate th* second line .n the non-union facility. 

The NLB.B launched an investigation st the transfer of second hoc work m response to charges filed by the 
Machinists un-0* and found reasonable cause to believe that Boeing had violated two section* of the 
National uoor Relations Act because its statements wnare. coercive to employees and «s Jetton were 
morjveted by a desne to retaliate for past strikes and chui future strike actovity. 

-A worker's rtgfe to strike Is a fundamental right gu«r»<eed by tne Matlcnai labor Relates Act, ■ Hr. 
Solomon said "We also necogn.ie to nght* of employers to make business decisions based on Shew 
economic Yerestj, but thev must do so within th* uw. I have workefl w.ch the parties to encourage 
settlement in the hope of avoiding costly litigation, and my floor nsmains open to that oosslo'lity * 

To remedy the alleged unfair labor practice*, tfct Acting General Counsel seeks an order tt-at wo L ld -euuire 
Boemg to mawta'n the second production line In Washington state The complaint does not seek cloture of 
the South Carotins facinty, nor doe* it prohibit Boeing from assembling planes there, 

Absent a settlement between the partes. tJ*e rtem step In the process will be a leanng before an NlRb 
admin.suat.ve law .^dge in Seattle, set for June 14, at *h,<h both parties will have an opoortunrty to 
present ev.oence and argurrwnti. 



HyNLoa 

r<n4 1 case 

f<H Case Dotumer.!i 

r>wihi 1 Oau 

Fine r W r P-BSM-i*. opto 

*orms 

Nsfwul Later- ReUcnrri Art IHUAA) 
ftekilrt topocm 

Get E-marf Updates 

S*Jft usl <or vpdttas or -o access 
fJW' sulwrr.her o-trerenr.es 

£3 skmi JaH- 



Printer- fr.nc n.y. yerfrgrj 
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Boeing Complaint Fact Sheer 



on Apni 20, 20U, it* Acting Genera" Counsel or fr* Hai\<wx Labw IfrraBpni Board issued a complaint 
against the Boeing, Cem party alleging that it violated rederai labor law Cy deciding to transfer a wcothj 
airplane production line from a union facility ft w« state of Washington to a non-union facility in South 
Caro*na for dismrr-natory reason, A hearing ha* been *t for June 14, 20) | » s***, before an 
•din.nistr.3wtw judge. 



CHOC 




The. Charge and Com plaJr t 

On Harch 26, 2010, the International Assoc atoao of Machinists and Aerospace wwkm, tWftrlcl Lodge 7Si. 
filed a cha-oe wifjh the MLRB alleging that the Boeing Osmeany had engaged «n multiple unfair labor 
practices related to hs decision to place • secern production una for the ?6J Dreamlrw airplane in a nor,. 
u*>on r*ciltty, 

****** .to union charged mat the dec.su* to transfer the tent w« made to retaliate against umon 
en,p«y— for particpaung m e ast strike, -no to ct*« rut*, strike actlvtty, Mhidl ts profited under th, 
Naaonai Labor Kelati&ns Act 

The union also eftarc.ed rhat the company violated we National Labor Relations Act by failing to negotiate 
over the dec Hon to transfer the production line. The Machinist*' jnion has represented Boeing Company 
employees in the Puget Sound area or Washington, where the planes are assembled, since 3936 and in 
Portland. Oregon, where some a. rplane part* are made, inc. 3 975. 

Through the investigation of the charge. NUB officials ntt watt both parties in efforts to facilitate a 
settlement agreement, The owrwheimingi majority gi MLRB charges fowid to have merit are settled cr 
agreement. Although no settlement was reached and the Agency was compelled to pursue <tioat»0A. th* 
Acting General Counsel remains open to a resolution between the partes . 

The complaint issued by the Acting Generel Counsel (ll^Jiill) alleges mat Boeing violated two 
sections of the National Labor Nations A« by making e**rcrw statements and threats to employees for 
engaotng .n ttattforitv protected actlvltes, and by deciding to pface the second line at a non-un*on facility 
and establish a parts supply program nearby, ,„ retaliation For pa* strike acuwty arx, to cn ,n future rtr-X*' 
activity by its i^iion employees. 

Th, investigaton r«and m* Boe.ng off*,*,* ammunttM the unlawful mobwbon in muttlpl, statement, 
to emp.oyee, |* the mediator sample, a senior Boe.ng off™, said « a vdeotaped Interview with the 
Seattle Times r^rspaper: "The overriding factor [b, transferring me line) w« not tM business dun*.. 

T^IZ^*" t0d * V - " ^ lh41 ~ *« 

The complaint also alleges mat Boeing s action* were ".nherently destruow of the rights Guaranteed 
employees toy S»**^7if1lTf fnj' W 

The .nwstlgstion did not fh* mer* to the lion's charge that Boemg failed to bargain in good fan* over rts 
decision regarding the second lime. Although a deosion to 'orate unit we*, woufd typically toe a mandatory 
subject of bargaining, In wa case, the union h«| wg y»ed its nght to bargain on the i,sue m a collective 
ba-ga-i-ng agreement with Boeing, 
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Th* Law and Supporting taaa* 

The NUtB enforce, me National Labor Relations Act, which grantees employees the right to organ.™ ary) 
cdlecnwry baroam, or to rr/ram from tono so. Ape* «Me Sections of the Act follow; 

UGHTS Of CMPLOtf ES 



™L J 10 "" ^W**^ t° torm, join, or assist labor organisations 

^^ ^Ir^r^lT^:"^" ^ * e ' r ^ Ch0W ^- **"" « -Wfi* - other concerteo 
^ ^^11, ^ ? * toW'"* * 6*« m Ut uai a,d or protection, a^d sha« also haw the 

right to refrain from any or all such activities... 
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RIGHT TO STRIKE 

SagjflC li- Nothing m pus Act shall be construed so as |Khcr to interfere with or impede or diminish In 
any way the right to strike or to affect the limitations or quMfflaUoni on tut right. 

UNFAIR LASOft PRACTICES (r*ava-"t sections) 

Section Mai lt shall be *n unfar labor pwctlce Tor an emelcyer- 

(1) to interfere win, restrain, or coerce employees in tue exerase of the ngr.ts Guaranteed m section 7; 
J 3) by discrimination in regard to hire or tenure of employment or any term or condition cf employment to 
encourage or discourage membership m any labor organization 



Of the KtMl) *arge: 

The U.5. Supreme Court delineated she *ne between protected employer speech versus unlawful 
speed under the NLRA ,n rjcSB,, . G ^ Pa cK no Core.. 395 US S7S. 61«»9MV 

in SMam E'CCtlC.QnTMfflr. aS NLfiflSiQ UaOai *■ WO"* Ufc* FWatlons tear* applied the Gssei 
test to set aside an elecoon because the employer, crtlng concerns about possible future strikes, stated 
that the ptafltt nonunion status was a pnwy factor fei choosmg to locate a production Me for a new 
motor there. In its decision, me Board distinguished »n employer's right to take defensive action when 
threatened «nh an imminent strike from threats to transfer work "merely oecause of the pOttaMty of a 
strike at some speculative Mure date/ 

Since then, the Board has repeatedly held that an employer violates section 8(a)(1) by threatening that 
employees kri II lose the* jobs if they join a strike, r by predicting a loss or tx»™rss and jobs because of 
unionisation or strike msmpclons without any factual basis. In contrast, the Board has round that 
employers may lawfully relate concerns --Used by customers (Garwood, jg .. jj g ^ip.B 1137 (2003) , They 
may also reference the passitxicy that unionization, incusing strikes, m.ght harm re-Mi0r.5j-.ps w,th 
consumers, as opposed to predicting "unavottube consequences, ' Miller industries Towing Eamsment. 
m* w man irwa UOLU taQflfl 

On the 8fa)(3) charge: 

*n employer's discouragement of its employees' particlpawm in a legitimate strike constitutes 
discouragement of union membership within the meaning of section This i employe conduct 

d«.gn*d to mtetate egadnst employees Tor having engaged >n a strike m m* past rca Dehorn Industry. 336 
jjLflB 3fr (iWDwhere the employer faMed to reinstate sinker* when there was no legitimate business 
justrflcabon for permanently subcontrKtmg tie wo*), as well as employer conduct designed w rorestan 
employees from exercising the.r ngiit to strike in the future (Century nr height. 2B4 him 7 30 rtOft?) 
where emplayer perrnanentfy subcontracted gnu wor* and discharged employees In order to forestall the 
exercise of their right to strike; and wetfoac Etectnc. 3.^1 ftLRB 1322 1. 19961 where employer -«**t«i 
employee in retalietioh for previous end entiooeted future anke acfcv-t«). m Hat onal Fa hhcamrt 295 
NUB 1095(1989), where potent!* stnkers were targeted 'or layoffs, the Board held that - disfavoring 
ernt*>vees who were Hah to strike, « the kind or coercive distnrmnation that discourage* . protected 
activity.* 



ft is important to note that the complaint states alieoat*o"s by the Acting General Counsel that 

tr* employe* *as can-mmed unfair labor practices, the Board has made no findings on these allegations. 

The next step >n the process will be a hearing before an NLRB administrative law Judge, scheduled for June 

« the NiRB's Seattle office. At the hearing, both part»e* wal have an opportunity to present evidence 
and argue n favor of meir positon. The deoiion of the judge may be appealed to the Board in Washington 
by the filing of exceptions by other party. The Board's deoiton could further be appealed to a rederal court 
of appears and then to the U. S Supreme Court, gift K<* for a ffgw f hart of thB.ttlJBjaaafc 

This fact sheet w« wsted or. -/MrtQU and will be updated oertodlcally. 
Prlntxf ^ler>al r TC rs|o n 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
REGION 19 

THE BOEING COMPANY 

and Case 19-CA-32431 

INTERNATIONAL ASSOCIATION OF 
MACHINISTS AND AEROSPACE WORKERS 
DISTRICT LODGE 751, affiliated with 
INTERNATIONAL ASSOCIATION OF 
MACHINISTS AND AEROSPACE WORKERS 

COqpiAfNT AND NOTICE OF HEARING 

International Associate of Machinists and Aerospace Workers District 
Lodge No. 751 ('Local 751" or the "Union"), affiliated with International Association of 
Machinists and Aerospace Workers flAM"), has charged in Case 19-CA-32431 that 
The Boeing Company ("Respondent" or "Boeing"), has been engaging in unfair labor 
practices as set forth in the National Labor Relations Act (the "Act"), 29 U SC. § 151 ef 
seq. 

Based thereon, the Acting General Counsel of the Nabonal Labor 
Relations Board (the 'Board*), by the undersigned, pursuant to § 10(b) of the Act and 
§ 102.15 of the Board's Rules and Regulations, issues this Complaint and Notice of 
Hearing and alleges as follows: 

1. 

The Charge was filed by the Union on March 26, 2010. and was served on 
Respondent by regular mail on or about March 29, 2010. 



2, 

(a) Respondent, a State of Delaware corporation with its headquarters 
in Chicago, Illinois, manufactures and produces military and commercial aircraft at 
various facilities throughout the Un^ed States, including in Everett, Washington (the 
-facility-), and others in the Seattle, Washington, and Portland, Oregon, metropolitan 
areas. 

(b) Respondent, during the past twelve months, which period is 
representative of all material times, in conducting its business operations described 
above in paragraph 2(a), derived gross revenues in excess of $500,000 

(c) Respondent, during the past twelve months, which period is 
representative of all material times, in conducting its business operations described 
above in paragraph 2(a). both sold and shipped from, and purchased and received at, 
the facility goods valued in excess of $50,000 directly to and from points outside the 
State of Washington. 

(d) Respondent has been at all material times an employer engaged in 
commerce within the meaning of §§ 2(2), (6) and (7) of the Act, 

3. 

The Union is. and has been at all material times, a labor organization 
within the meaning of § 2(5) of the Act. 

4. 

At all material ernes the following individuals held the positions set forth 
opposite their respective names and have been supervisors within the meaning of 
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§ 2(11) of the Act, and/of agents within the meaning of § 2(13) of the Ad, acting on 
behalf of Respondent' 

Jin Albaugh — Executive Vice President, Boeing; President 

and CEO of Integrated Defense Systems {until 
late August 2009); CEO, Boeing Commercial 
Airplanes (as of late August 2009} 

Scott Carson — Executive vice President, Boeing; CEO, Boeing 

Commercial Airplanes (until late August 2009) 

Ray Conner — Vice President and General Manager of Supply 

Chain Management and Operations. Boeing 
Commercial Airplanes 

Scott Fancher — Vice President and General Manager of the 787 

Program 

FredKiga - Vice President Government and Community 

Relations 

Doug Kight — Vice President, Human Resources, Boeing 

Commercial Airplanes 

Jim McNemey — President, Chairman, and CEO 

Jim Proulx — Boeing spokesman 

Pat Shanaban — vice President and General Manager of 

Airplane Programs 

GeneWotoshyn - Vice President. Employee Relations 

5. 

(a) Those employees of Respondent enumerated in Section 1.1(a) of 
the collective bargaining agreement described below in paragraph 5(c). including, inter 
atia, all production and maintenance employees in Washington State, constitute a unit 
appropriate for the purposes of collective bargaining within the meaning of § 9(b) of the 
Act {the "Puget Sound Unit-). 

(b) Those employees of Respondent enumerated in Section 1.1(c) of 
the collective bargaining agreement described below in paragraph 5(c). including, inter 
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alia, all production and maintenance employees in me Portland, Oregon area, constitute 
a unit appropriate for the purposes of collective bargaining within the meaning of § 9{b) 
of the Act (the "Portland Unit"). 

(c) Since at least 1975 and at all material times, the I AM has been the 
designated exclusive collective bargaining representative of the Puget Sound Unit and 
the Portland Unit (collectively, the "Unit") and recognized as such representative by 
Respondent. This recognition has been embodied in successive collective-bargaining 
agreements, the most recent of which is effective from November 2, 2008, to 
September 8, 2012. 

(d) Since 1975, during the course of the parlies' collective-bargaining 
relationship, the 1AM engaged in strikes in 1977, 1989, 1995, 2005, and 2008. 

6 

On or about the dates and by the manner noted below. Respondent made 
coercive statements to its employees that it would remove or had removed work from 
the Unit because employees had struck and Respondent threatened or impliedly 
threatened that the Unit would lose additional work In the event of future strikes; 

(a) October 21, 2009, by McNerney in a quarterly earnings conference 
call that was posted on Boeing s intranet website for all employees and reported in the 
Seattle Post Intelligencer Aerospace News and quoted in the Seattle Times, made an 
extended statement regarding "diversifying [Respondent's] labor pool and labor 
relationship,' and moving the 787 Dreamllner work to South Carolina due to "strikes 
happening every three to four years in Puget Sound." 



(b) October 28, 2009, based on its October 28, 2009, memorandum 
emitted '787 Second Line, Questions and Answers for Managers/ informed employees, 
among other things, that its decision to locate the second 787 Dreamliner line in South 
Carolina was made in order to reduce Respondent's vulnerability to delivery disruptions 
caused by work stoppages. 

(c) December 7. 2009, by Conner and Proubt in an article appearing in 
the Seattle Times, attributed Respondent's 787 Dreamliner production decision to use a 
"dual-sou rein g" system and to contract with separate suppliers for the South Carolina 
line to past Unit strikes. 

(d) December 8, 2009, by Conner in an article appearing in the Puget 
Sound Business Journal, attributed Respondent's 787 Dreamliner production decision 
to use a "dual-sourcing" system and to contract with separate suppliers for the South 
Carolina line to past Unit strikes. 

(e) March 2, 201 0, by Albaugh in a video-taped interview with a Seattle 
Times reporter, stated that Respondent decided to locate its 787 Dreamliner second line 
in South Carolina because of past Unit strikes, and threatened the toss of future Unit 
work opportunities because of such strikes 

7 

(a) In or about October 2003, on a date better known to Respondent, 
but no later than October 28, 2009, Respondent decided to transfer its second 787 
Dreamliner production line of 3 planes per month from the Unit to its non-union site in 
North Charleston. South Carolina. 
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(b) Respondent engaged in the conduct described above in paragraph 
7(a) because the Unit employees assisted and/or supported the Union by, inter alia, 
engaging in the protected, concerted activity of lawful strikes and to discourage these 
and/or other employees from engaging in these or other union and/or protected, 
concerteo activities , 

(c) Respondent's conduct descnbed above in paragraph 7(a), 
combined with the conduct described above in paragraph 6, is also inherently 
destructive of the rights guaranteed employees by § 7 of the Act 

8. 

(a) In or about October 2009, on a date better known to Respondent, 
but no later than December 3. 2009, Respondent deckled to transfer a sourcing supply 
program for its 787 Dreamliner production line from the Unit to its non-union facility in 
North Charleston, South Carolina, or to subcontractors. 

(b) Respondent engaged in the conduct described above in paragraph 
8(a) because the Unit employees assisted anoVor supported the Union by, inter atia, 
engaging in the protected, concerted activity of lawful strikes and to discourage these 
and/or other employees from engaging in these or other union and/or protected, 
concerted activities. 

(c) Respondent's conduct described above in paragraph 8(a). 
combined with the conduct descnbed above in paragraphs 6 and 7(a), is also inherentry 
destructive of the rights guaranteed employees by § 7 of the Act 



9. 

By tftt conduct described above in paragraph 6, Respondent has been 
interfering with, restraining, and coercing employees In the exercise of the rights 
guaranteed in § 7 of the Act in violation of § 8(a)(1) of the Act. 

10. 

By the conduct described above in paragraphs 7 and 8, Respondent has 
been discriminating in regard to the hire or tenure or terms or conditions of employment 
of its employees, thereby discouraging membership in a labor organization in violation 
of §| 8(a)(3) and (1) of the Act. 

11 

By the conduct described above in paragraphs 6 through 10, Respondent 
has engaged in unfair labor practices affecting commerce within the meaning of §§ 2(8) 
and (7) of the Act. 

12. 

As part of the remedy for the unfair labor practices alleged herein, the 
Acting General Counsel seeks an Order requiring either that one of the high level 
officials of Respondent alleged to have committed the violations enumerated above in 
paragraph 8 read, or that a designated Board agent read in the presence of a high level 
Boeing official, any notice that issues in this matter, and requiring Respondent to 
broadcast such reading on Respondent's intranet to all employees. 

13. 

(a) As part of the remedy for the unfair labor practices alleged above in 
paragraphs 7 and 8, the Acting General Counsel seeks an Order requiring Respondent 
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to have the Unit operate its second line of 787 Dreamliner aircraft assembly production 
in the State of Washington, utilizing supply lines maintained by the Unit in the Seattle, 
Washington, and Portland, Oregon, area facilities. 

(b) Other than as set forth in paragraph 13(a) above, the relief 
requested by the Acting General Counsel does not seeK to prohibit Respondent from 
making non-discriminatory decisions with respect to where work will be performed, 
including non-discriminatory decisions with respect to work at its North Charleston, 
South Carolina, facility. 

ANSWER REQUIREMENT 

Respondent is notified that, pursuant to §§102.20 and 102.21 of the 
Board's Rules and Regulations, it must file an answer to this Complaint The answer 
must be received by thlt office on of before May 4, 2011, or postmarked on or 
before May 3. 2011 Unless filed electronically in a pdf format, Respondent should file 
an original and four copies of the answer with this office and serve a copy of the answer 
on each of the other parties. 

An answer may also be filed electronically by using the E-FNing system on 
the Agency's website. In order to file an answer electronically, access the Agency's 
website at wwy.nfrfrj fo y . click on Film Cue Documents, enter the NLRB Case 
Number, and follow the detailed instructions. The responsibility for the receipt and 
usability of the answer rests exclusively upon the sender. Unless notification on the 
Agency's website informs users that the Agency's E-Filing system is officially 
determined to be in technical failure because it is unable to receive documents for a 
continuous period of more than 2 hours after 12 00 noon (Eastern Time) on the due 
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date for filing, a failure to timely fite the answer will not be excused on the basis that the 
transmission could not be accomplished because the Agency's website was off-line or 
unavailable for some other reason. The Board s Rules and Regulations require that an 
answer be signed by counsel or non-attorney representative for represented parties or 
by the party if not represented. See § 102 21 . If the answer being filed electronically is 
a pdf document containing the required signature, no paper copies of the document 
need to be transmitted to the Regional Office. However, if the electronic version of an 
answer to a complaint a not a pdf Mis containing the required signature, then the E-filing 
rules require that such answer containing the required signature be submitted to the 
Regional Office by traditional means within three (3) business days after the date of 
electronic filing. 

Servrce of the answer on each of the other parties must be accomplished 
in conformance with the requirements of §102.114 of the Board 1 a Rules and 
Regulations. The answer may not be filed by facsimile transmission. If no answer is 
filed or if an answer is filed untimely, the Board may find, pursuant to Motion for Default 
Judgment, that the allegations in this Complaint are true 

NOTICE OF HEARING 

PLEASE TAKE NOTICE THAT on the 14* day of June, 2011. at 9:00 
am, in James C. Sand Hearing Room, 2966 Jackson Federal Building, 915 
Second Avenue, Seattle, Washington, and on consecutive days thereafter until 
concluded, a hearing will be conducted before an Administrative Law Judge of the 
National Labor Relations Board At the hearing. Respondent and any other party to this 
proceeding have the right to appear and present testimony regarding the allegations in 
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this complaint The procedures to be followed at the hearing are described in the 
attached Form NLRB-4868. The procedure to request a postponement of the hearing is 
described in the attached Form NLRB-4338. 

DATED at Seattle, Washington, this 20* day of April. 201 1 

Richard L. Abeam, Regional Director 

National Labor Relations Board, Region 19 

2949 Jackson Federal Building 

915 Second Avenue 

Seattle, Washington 98174-1078 
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WASHINGTON. DC 20515-6100 



May 5,2011 



Lafe E. Solomon 
Acting General Counsel 
National Labor Relations Board 
1099 14* Street, N.W. 
Washington, D C. 20570 



Dear Acting General Counsel Solomon: 

The National Labor Relations Board's (NLRB) recent action against 7Tie Boeing Company is deeply 
troubling. Although the facts of the case are still in dispute, its eventual outcome could have significant 
consequences for job-creators and workers. In light of the potential impact on the nation's workforce, 
apparent inconsistencies surrounding the NLRB's April 20, 201 1 complaint merit further explanation. 

As you are aware, on March 26, 2010, the International Association of Machinists and Aerospace 
Workers District Lodge No, 751 filed a charge with the NLRB claiming Boeing violated sections 8(a)(3) 
and 8(a)(1) of the National Labor Relations Act (NLRA). Central to the charge is Boeing's decision to 
locate a second 787 Dreamliner assembly line in Charleston, South Carolina. The complaint references 
alleged statements made by Boeing officials between October 2009 and March 2010 that work stoppages 
were one reason for choosing the new location. 

When asked about the charge in June 2010, the NLRB regional director Richard Ah earn told The Seattle 
Times "it would have been an easier case for the union to argue if Boeing had moved existing work from 
Everett, rather than placing new work in Charleston." 1 He was also unable to point to any "'bright line" 1 
rule to determine whether the company's actions violated the law. 2 Finally, the regional director stated 
"an initial ruling is weeks away." 3 

More than 10 months later on April 20, 20 11, Mr. Ahearn issued a complaint. In contrast to previous 
statements, he now alleges Boeing "transferred" work from Washington.' According to the regional 

1 Gates, Dominic, Machinists file unfair labor charge against Boeing over Charleston, The Seattle Times, June 4 2010 
Available at hup: ' .sc^tlcfimes.nwsource.com/html^si nesstcchnologv.^Q 12034258 boeine05.html . 




Acting Genera) Counsel Lafe Solomon 
May 5,2011 
Page 2 

director, the transfer of the assembly line in conjunction with alleged comments made by company 
officials violates the NLRA. 5 

While we understand that no union employee at the Puget Sound facility has lost his or her job or been 
financially harmed by what appears to be a legitimate business decision, the NLRB is seeking an 
extraordinary remedy that requires Boeing to relocate its operations across the country. 6 This would have 
a detrimental impact on the economy and workers of South Carolina, as well as have a chilling effect 
upon businesses across the country. 

The pivot in position by NLRB officials, as well as the unusual timing, raises serious concerns that 
warrant congressional inquiry. To better understand the appropriateness and evolution of this complaint, 
provide the following no later than May 19, 201 1 : 

1 . A description of what transpired between June 201 and April 201 1 that led the NLRB to alter its 
opinion in this matter; 

2. All documents and communications between the NLRB Region 19 office and the NLRB National 
office addressing the Boeing complaint; 

3. All documents and communications that support the NLRB's position that work is being 
"transferred" in this case; and 

4. Past precedent that supports a finding that Boeing violated sections 8(a)(3) and 8(a)(1) of the 
NLRA when it decided to locate, not transfer, a second assembly line. 

Thank you for your cooperation in this matter. If you have any questions regarding this request, please 
contact Marvin Kaplan of the Committee staff at (202) 225-7101. 



cc: The Honorable George Miller, Senior Democratic Member, Education and the Workforce Committee 

cc: The Honorable Robert Andrews, Senior Democratic Member, Subcommittee on Health, Employment, 
Labor, and Pensions 



Sincerely, 




Education and the Workforce Committee 



Subcommittee on Health, [ : mpk>ymcnt, Labor 
and Pensions 



5 W. at 6. 
6 Id. at 7-8, 
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Responding to Committee Document Requests 

1. In complying with this request, > ou should produce all responsive documents thai are in your 
possession, custody, or control, whether held by you or your past or present agents, employees, 
and representatives acting on your behalf. You should also produce documents that you have a 
legal right to obtain, that sou have a right to copy or to \shieh you have access, as well as 
documents that you have placed in the temporary possession, custody, or control of any third 
party. Requested records, documents, data or information should not be destroyed, modified, 
removed, transferred or otherwise made inaccessible to the Committee, 

2. In the event that any entity, organization or individual denoted in this request has been, or is aiso 
known by any other name than that herein denoted, the request shall be read also to include that 
alternative identification, 

3. The Committees preference is to receive documents in electronic form & c, CD. memory stick, 
or thumb drive.) in lieu of paper productions. 

4. Documents produced in electronic format should also be organized, identified, and indexed 
electronically. 

5. Electronic document productions should be prepared according to the following standards: 

(a) The production should consist of .single page Tagged Image File ("TIF"), files 
accompanied by a Concordance -form at load file, an Opticon reference file, and a file 
defining the fields and character lengths of the load file, 

(b) Document numbers in the load file should match document Bates numbers and Til* file 
names. 

(c) If the production is completed through a series of multiple partial productions, field names 
and file order in all load files should match. 

6. Documents produced to the Committee should include an index describing the contents of the 
production. To the extent more than one CD, hard drive, memory stick, thumb drive, box or folder 
is produced, each CD, hard drive, memory slick, thumb drive, box or folder should contain an 
index describing its contents, 

7. Documents produced in response to this request shall be produced together with copies of file 
labels, dividers or identifying markers with which they were associated when they were requested, 

8. When you produce documents, you should identify the paragraph in the Committee's request to 
which the documents respond. 



9. It shall not be a basis for refusal to produce documents lhat any other person or eniity also 
possesses non-identical or identical copies of the same documents. 
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10. 11 any ol the requested information is only reasonably available in machine-readable form (such as 
on a computer server, hard drive, or computer backup tape), you should consult with the 
Committee staff to determine the appropriate format in which to produce the information. 

1 1 If compliance with the request cannot be made in full compliance shall be made lo the extent 
possible and shall include an explanation of why full compliance is not possible. 

12. In the event thai a document is withheld on the basis of privilege, provide a privilege log 
containing the following information concerning any such document: (a) the privilege asserted- (b) 
the type ol document; (c) the general subject matter; (d) the date, author and addressee; and (e) the 
relationship of the author and addressee to each other. 

13. If any document responsive to this request was. but no longer is, in your possession, custodv. or 
control, identity the document (stating its date, author, subject and recipients) and explain the 
circumstances under which the document ceased to be in your possession, custody, or control. 

14 Jf 9 date or other descriptive detail set forth in this request referring to a document is inaccurate 
but the actual date or other descriptive detail is known to you or is otherwise apparent from the 
context ol the request, you should produce all documents which would be responsive as if the dale 
or other de sc ri pti ve detai I were correct, 

1 5. The time period covered by this request is included in the attached request. To the extent a time 
period is not specified, produce relevant documents from January 1, 2009 to the present. 

1 6. This request is continuing in nature and applies to any newly-discovered information. Any record, 
document, compilation of data or information, not produced because it has not been located or 
discovered by the return date, shall be produced immediately upon subsequent location or 
discovery. 

1 7. All documents shall be Bates-stamped sequentially and produced sequentially. 

1 8. Two sets of documents should be delivered, one set to the Majority Staff in Room 2181 of the 
Ray bum House Office Building and one set to the Minority Staff in Room 21 01 of the Raybum 



19, Lpon completion ot the document production, you should submit a written certification signed bv 
you or your counsel stating that; (Da diligent search has been completed of all documents in your 
possession, custody, or control which reasonably could contain responsive documents- and C) all 
documents located during the search that are responsive have been produced to the Committee. 



I 
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Definitions 

1 . The term "document" means any written, recorded, or graphic matter ot any nature u hutsoewr. 
regardless of how recorded, and whether original or copy, including, but not limited to, the 
following: memoranda, reports, expense reports, books, manuals, instructions, financial reports, 
working papers, records, notes, letters, notices, confirmations, telegrams, receipts, appraisals, 
pamphlets, magazines, newspapers, prospectuses, inter-office and intra-office communications, 
electronic mail (e-mail), contracts, cables, notations of any type of conversation, telephone call, 
meeting or other communication, bulletins, printed matter, computer printouts, teletypes, invoices, 
transcripts, diaries, analyses, returns, summaries, minutes, bills, accounts, estimates, projections, 
comparisons, messages, correspondence, press releases, circulars, financial statements, reviews, 
opinions, otters, studies and investigations, questionnaires and surveys, and work sheets (and all 
drafts, preliminary versions, alterations, modifications, revisions, changes, and amendments of any 
of the foregoing, as well as any attachments or appendices thereto), and graphic or oral records or 
representations of any kind (including without limitation, photographs, charts, yraphs. microtlche. 
microfilm, videotape, recordings and motion pictures), and electronic, mechanical, and electric 
records or representations of any kind (including, without limitation, tapes, cassettes, disks, and 
recordings) and other w ritten, printed, typed, or other graphic or recorded matter of any kind or 
nature, however produced or reproduced, and whether preserved in writing, film, tape, disk, 
videotape or otherwise. A document bearing any notation not a part of the original text is to be 
considered a separate document. A draft or non-identical copy is a separate document within the 
meaning of this term. 

2. The term "communication" means each manner or means of disclosure or exchange of 
information, regardless of means utilized, whether oral, electronic, by document or otherw ise, and 
whether in a meeting, by telephone, facsimile, email, regular mail, telexes, releases, or otherwise. 

3. The terms "and" and "or" shall be construed broadly and either conjunctively or disjunctively to 
bring Within the scope of this request any information which might otherwise be construed to be 
outside its scope. The singular includes plural number, and vice versa. The masculine includes the 
feminine and neuter genders. 

4 The terms "person" or "persons'" mean natural persons, firms, partnerships, associations. 

corporations, subsidiaries, divisions, departments, joint ventures, proprietorships, syndicates, or 
other legal, business or government entities, and all subsidiaries, affiliates, div isions, departments, 
branches, or other units thereof. 

5. The term "identify," when used in a question about individuals, means to provide the following 
information; (a) the individual's complete name and title; and (b) the individual's business address 
and phone number. 

6. The term "referring or relating." with respect to any given subject, means anything that constitutes, 
contains, embodies, reflect s, identifies, states, refers to. deals with or is pertinent to that subject in 
any manner whatsoever. 
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February 25, 2011 

The Honorable Phil Roe 
Chairman, Subcommittee on Hearth, 
Employment, Labor and Pensions 
Committee on Education and the Workforce 
House of Representatives 
Washington, DC 20515 

Dear Chairman Roe: 

I have served as Acting General Counsel of the National Labor Relations Board since 
June 21 1 2010. President Obama has also nominated me to serve a four-year term as 
General Counsel. I have spent my entire career with the Agency, beginning as a field 
examiner in 1972, and have worked for nine different Members of the Board. Prior to 
being appointed Acting General Counsel, I was the Director of the Office of 
Representation Appeals. 

I appreciate this opportunity to supplement the record of the Subcommittee's 
February 11, 2011 hearing on "Emerging Trends at the National Labor Relations 
Board." The NLRB General Counsel is responsible for directing and managing the 
casehandling operations of the Agency, Among the matters addressed by the 
witnesses at the hearing were four initiatives that I have undertaken as Acting General 
Counsel of the Board, I have attached each of the initiatives to this letter and I ask that 
they be made part of the heanng record. I hope the following explanation of the genesis 
and rationale for each of the initiatives will be helpful to the Subcommittee as it 
evaluates the work of the Agency. These initiatives follow the tradition of administrative 
strategies undertaken by past General Counsels to more effectively enforce the 
National Labor Relations Act. 



Deferral to Arbitral Awards and Grievance Settlements (GC Memorandum 11-05) 

This initiative was begun by my predecessor, General Counsel Ronald Metsburg. See, 
OM Memorandum 10-13 (CH), "Casehandling Regarding Application of Spielberg/Olin 
Standards" (November 3, 2009). That Memorandum recognized that case I aw in Court 
of Appeals for the D.C. Circuit and the Supreme Court compelled a reexamination of the 
Board's standards for deciding whether to defer to an arbitral award as the resolution of 
an unfair labor practice charge. GC Memorandum 1 1-05 represents the fruits of our 
year long analysis of the issue. 
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When conduct alleged as an unfair labor practice is also the subject of a grievance 
alleging that the conduct violated a collective-bargaining agreement, the Board has two 
concerns: on the one hand, to carry out its statutory mandate to prevent unfair labor 
practices by investigating and deciding the charge and, on the other hand, to foster the 
statutory policy in favor of private resolution of disputes through the collective 
bargaining process. Initially, under its Collyer/Dubo deferral policy, the Board effectively 
implements both policies by suspending processing of the unfair labor practice charge, 
once it determines that the charge has "arguable merit, " and awaiting the outcome of 
the grievance proceeding. Typically, the grievance-arbitration resolution is satisfactory 
to all parties and thus resolves the unfair labor practice charge as well. GC 
Memorandum 1 1-05 does not disturb this widely accepted practice. 

Occasionally, however, grievants claim that although the grievance-arbitration process 
resolved the contract claim, it did not property resolve their claim of a violation of their 
individual statutory right to be free of discrimination and other interference with 
protected activity. In that minority of cases, the Board's mandate to decide unfair labor 
practice allegations may be in conflict with its policy to foster collective bargaining. The 
Board's Spielberg/din line of cases attempts to reconcile these policies and articulate a 
test for deciding when to defer to an arbitral award or grievance settlement as the 
resolution of the unfair labor practice charge. I n essence, the Board accepts the arbitral 
resolution of the NLRA claim rf (1) the contractual and statutory issues were "factually 
parallel," (2) the facts relevant to the statutory claim were "presented generally" to the 
arbitrator, and (3) the arbitrator's award or the grievance settlement is not "clearly 
repugnant" to the Act or "palpabry wrong", that is, it is susceptible to an interpretation 
consistent with the Act. By its terms, this standard permits deferral even in 
circumstances where the statutory issue was not considered by the arbitrator. 

This test has been subjected to significant criticism. Specifically, since 1986, the D.C. 
Circuit has challenged the Board to articulate a convincing theory animating its 
decisions in this area. In frustration with the Board's adherence to the Spielberg/Otin 
test, that court has more recently adopted its own "contractual waiver" theory, under 
which it has refused to enforce the Board s decisions. Because any party to a Board 
proceeding may seek review of the Board's decision m the D C Circuit, both my 
predecessor, Mr. Meisburg, and I thought it essential to craft a response to that court's 
criticisms 

Another source of guidance has been Supreme Court decisions regarding the 
circumstances under which employees will be deemed to have waived a federal court 
forum for resolution of their individual statutory right claims, in favor of arbitration of 
those claims. The Court has made clear that for a collective bargaining agreement's 
purported waiver of access to the judicial forum to be enforceable, the agreement must 
give the arbitrator the authority to decide the statutory issue and the arbitrator must in 
fact do so. See. 14 Penn Pfaza, LLC. v. Steven Pyeff, 129 S. Ct. 1456. 1469-1471 
(2009). 
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These decisions do not direetiy control the Board's deferral policy - that policy is an 
exercise of the Board s discretion; §10(a) of the Act expressly preserves the Board's 
authority to decide unfair labor practice cases y [un]affected by any other means of 
adjustment." Nevertheless, they are instructive as to the prevailing view of the 
appropriate place of arbitration in the resolution of statutory employment claims. 

Based on all of these considerations, I concluded that the Board should apply a more 
stringent standard for determining which arbitral awards and grievance settlements are 
appropriate resolutions of an unfair labor practice claim. Accordingly, I will urge the 
Board to change the Spielberg/Oim standard and to defer only if the arbitrator or parties 
to the grievance settlement had the authority to, and did, consider the statutory claim. 
The position we will advocate does not alter the "clearly repugnant" test of 
Spiefberg/Olintar rejecting arbitral awards and grievance settlements that have 
considered the statutory issue. Nor would it affect questions of deferral in unfair labor 
practice cases that turn on the interpretation of a collective-bargaining agreement. 

1 anticipate that this change will have no adverse impact on the Agency's workload or 
ability to handle the entire range of cases before it. Indeed, from 2001 to date, our 
deferred case inventory has declined substantially, and I expect the change to affect 
only a small percentage of these cases. 



Casehandling Procedures regarding Violations during Organizing Campaigns: 
Effective §10(j) Remedies for Unlawful Discharges In Organizing Campaigns (GC 
Memorandum 10-07); Effective Remedies in Organizing Campaigns (GC 
Memorandum 11-01) 

Employees' right to engage in organizing activity among themselves and to decide 
whether to be represented is at the core of rights protected by the Act. The directives 
embodied in GC Memoranda 10-07 and 1 1-01 are designed to insure that the Agency 
protects this right by providing swift and effective remedies for violations calculated to 
"nip-in-the-bud" employees' organizing activities before they can bear fruit. As the 
cases described in GC 1 1-01 demonstrate, this initiative is aimed only at serious 
violations: discharge and other retaliation against employee activists, threats of 
discharge, closure and other adverse consequences if employees support unionization, 
interrogation and surveillance of union activities, as well as the solicitation of grievances 
and promise or grant of benefits. 

Two consequences of such violations are well-recognized. First, they affect not only the 
individual victim of the violation but the entire workforce. When activist employees are 
discharged, the remaining employees are deprived of their leadership. In addition, 
these violations send a message to all employees that they too risk retaliation by 
supporting the organizing effort. Second, time is of the essence in countering these 
effects. With the passage of time, discharged employees become unavailable for 
reinstatement and support for the organizing campaign dissolves so that an ultimate 
Board order is ineffective to restore the status quo or safeguard the employees' rights. 
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My initiatives are designed to counter these serious consequences by assuring that 
discharges are promptfy remedied and by including in the relief sought remedies that 
ameliorate the impact of the violations. 

Neither of these memoranda represents a sharp departure from prior Agency practice, 
Past General Counsels have used the §10(j) program as an essential strategy for 
effectively enforcing the Act, Moreover, as the attached chart shows, my initiatives 
embody a targeted approach, not a blunderbuss. Between October 1, 2010, when the 
§10{j) initiative under GC 10-07 began, and January 31, 2011, Regional Offices 
submitted 28 nip-in-the-bud cases to the Injunction Litigation Branch in headquarters. 
This represents a tiny fraction of the more than 7000 charges filed in that time frame. At 
the same time, we were able to promptly decide the need for interim relief and obtain 
suitable remedies where warranted: By January 31 , we had decided that §10(j) was not 
warranted in nine cases, obtained a district court order in one case, and settled 12 
cases. 

Similarly, the initiative regarding effective remedies in nip-in-the-bud cases stems from 
traditional remedial law. The touchstone for determining the appropriate remedy in any 
case is to determine what relief is necessary to restore the conditions that existed 
before the violations occurred. GC 11-01 is premised on the principle, discussed 
above, that the impact of nip-in-the-bud violations is not confined to the individual victim 
of the violation but resounds among all employees. 

Thus, to restore the conditions that existed before the violations occurred requires more 
than making whole the individual victim with backpay and reinstatement. The remedy 
must include action to erase the adverse impact of the violations among all employees. 
GC 11-01 recognizes that the Board's traditional notice posting is inadequate in this 
respect in serious nip-in-the-bud violations. The Memorandum directs Regional Offices 
to evaluate the impact of the violations in each case and provides the legal analysis for 
determining the specific circumstances that warrant a reading remedy or - in cases 
involving disruption to employee/union communications - access to company bulletin 
boards or to employee names and addresses. Moreover, Regions are not authorized to 
seek more significant access remedies without authorization on a case-by-case basis 
by the Division of Advice in headquarters 

Contrary to the contentions of some witnesses, these initiatives do not expend 
additional Agency resources. The best practices for §10(j) caseprocessing outlined in 
GC 10-07 streamline the §10(j) authorization process and eliminate duplicative written 
work. The remedial investigation into the impact of nip-in-the-bud violations required by 
GC 1 1-01 is the same investigation that Board agents have been conducting for the 
past 1 5 years as part of their analysis of the need for §10(j) relief in all nip-in-the-bud 
cases. In sum, these remedies are carefully targeted to rectify the impact that "nip-in- 
the-bud" violations have on fundamental employee rights. Their use remains 
exceedingly rare when you consider how many charges are brought to the Agency's 
attention. 
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Use of Default Language in Informal Settlement Agreements (GC Memorandum 
11-04) 

This initiative is an effort to obtain more effective means of restraining recidivist violators 
of the Act without unnecessary expenditure of resources by the Agency. The Agency 
has an active settlement program that resolves complaints before litigation in over 90% 
of meritorious cases. The most common kind of settlement is the "informal settlement" 
in which the respondent agrees to explicit undertakings to remedy the violations alleged. 
Absent default language in such a settlement, the Agency's only recourse in the event 
of breach is to revoke the settlement and reinstrtute litigation. The default provision 
provides that if the respondent breaches the settlement agreement, it will be deemed to 
have admitted ttie allegations and it consents to entry of a Board order and enforcing 
court judgment It imposes no additional burden on a respondent that fulfills its 
obligations under the settlement. Last year, my predecessor began discussions about a 
similar default language proposal with the ABA's Committee on Practice and Procedure 
before the NLRB; likewise ! consulted with that Committee before l implemented this 



Contrary to the testimony of some witnesses, there is no reason to believe that this 
initiative will discourage settlement or lead to additional litigation. As the Memorandum 
explains, use of default language has been a longstanding practice in five Regional 
Offices and their settlement and litigation success rates are consistent with national 
standards. 

Allegations of Misconduct in Indiana Case 

Finally, I wish to respond to concerns raised during the hearing by Representative 
Rokita of Indiana. A constituent of Mr. Rokita had alleged misconduct by a NLRB Board 
agent. After the hearing, my office contacted the NLRB Regional Director for Region 25 
in Indianapolis, who specifically inquired of his entire staff about the allegations. No one 
was familiar with any such incident. I have asked Mr. Rokita for further information 
about his constituent s claims and will certainly follow up when I receive that 
information. 

Further, I have consistently stated in my public speaking engagements, in addition to 
my meetings with the Agency's Regional Directors, that I encourage any member of the 
public to bring to my attention any complaint or concern about his/her dealings with any 
Regional personnel, and I will personally review the matter. 

Again. I appreciate the opportunity to supplement the record of the hearing and I hope 
that this letter will be helpful to the Subcommittee as it continues its important work. 



initiative. 
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OPFICB OF THE GENERAL COUNSEL 

MEMORANDUM GC 11- 05 January 20, 2011 

m All Regional Directors, Of ficers-in-Charge, 
and Resident Officers 

from: Lafe B. Solomon, Acting General Counsel 

subject: Guideline Memorandum Concerning Deferral to Arbitral 
Awards and Grievance Settlements in Section 8(a) (1) 
and (3) cases 

I. Introduction 

In Memorandum OM 10-13 (CH) "Casehandl ing Regarding 
Application of Spielberg/01 in standards,* issued under 
former General Counsel Me is burg on November 3, 2009, we 
recognized that "a new approach to cases involving arbitral 
deference may be warranted, ■ particularly given certain 
recent opinions of the Supreme Court and the Court of 
Appeals for the D.C Circuit. Regions were instructed to 
submit post -arbitral deferral cases to the Division of 
Advice to provide the basis for a case -by- case review in 
order to develop that new approach. Based on our 
consideration of these cases and the underlying legal 
issues, we will urge the Board to modify its approach in 
post -arbitral deferral cases to give greater weight to 
safeguarding employees' statutory rights in Section 8(a)(1) 
and (3) cases, and to apply a new framework in all such 
cases requiring post -arbitral review. This memorandum 
explains that framework and the reasons for adopting it as 
well as guidance on handling cases that implicate these 
issues. 

II ■ The Statutory Scheme of the NLRA Requires a Balance 
Between Protecting Individual Rights and Encouraging 
Private Dispute Resolution within Collective 
Bargaining 

Congress charged the National Labor Relations Board 
with the responsibility of protecting the Section 7 right 
of employees to engage in concerted activity for mutual aid 
and protection. Sections 8 {a) (1) and (3) of the NLRA make 
it an unfair labor practice for an employer to discriminate 
against or otherwise interfere with, restrain, or coerce 
employees in the exercise of their Section 7 rights. 
Section 10(a) of the NLRA empowers the Board "to prevent 
any person from engaging in any unfair labor practice* and 
further provides that the Board's powers "shall not be 
affected by any other means of adjustment or prevention 
that has been or may be established by agreement , law, or 
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otherwise , . . #1 (Eraphaais added J Thus, the Board has a 
statutory mandate under Section 10(a) to protect individual 
rights and protect employees from being discharged or 
otherwise dis criminated against in retaliation for their 
protected activities, and that mandate cannot be waived by 
private agreement or dispute resolution arrangement. 

At the same time. Section 1 of the NLRA and Section 
203(d) of the Labor Management Relations Act favor 
collective bargaining and the private resolution of labor 
disputes through the processes agreed upon by the employer 
and the employees' exclusive representative. Section 
203(d) provides that * (f ] inal adjustment by a method agreed 
upon by the parties is declared to be the desirable method 
for settlement of grievance disputes arising ever the 
application or interpretation of an existing collective- 
bargaining agreement .* (Emphasis added) , Thus, there is a 
potential conflict, or at least a tension, between the 
statutory policies protecting individual rights and the 
Board's enforcement of the Act, and the policy encouraging 
collectively-bargained dispute resolution. 

To reconcile the different emphases of these statutory 
policies, "the Board has considerable discretion to . . . 
decline to exercise its authority over alleged unfair labor 
practices if to do so will serve the fundamental aims of 
the Act' to foster collective bargaining. 2 As is evident 
from the language in Section 10(a) itself, however, the 
Board is not required to stay its hand just because an 
employer and a union representing its employees have 
resolved a dispute through an agreed-upon grievance 
arbitration process. 3 

1 As the D.C. Circuit has recognized. Section 10(a) -is 
intended to make it clear that although other agencies may 
be established by code, agreement, or law to handle labor 
disputes, such other agencies can never divest the National 
Labor Relations Board of jurisdiction which it would 
otherwise have.' Hammontree v. NLRB , 925 F.2d 1486, 1492 
(D.C. Cir. 1991) (en banc) (quoting Staff of Senate Comm. 
on Education and Labor, 74th Cong., 1st Seas. , Comparison 
of S. 2926 {73d Congress) and S. 1958 (74th Congress) at 3 
(Comm. Print 1935) (emphasis supplied by the court) . 

3 International Harvester Co. , 138 NLRB 923, 926 (1962), 
affd. sub. nom. Ramsey v. NLRB , 327 P. 2d 784 (7th Cir. 
1964) . 

1 Spielberg Mfg. Co. , 112 NLRB 1080, 1081-1082 (1955), 
citing NLRB v. Walt Disney Productions , 146 P. 2d 44 (9th 
Cir. 1944), cert, denied 324 U.S. 877 (1945). 
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III, Supremo Court Precedent In Non-NLRA Individual 

Rights Cases Allows Private? Parties to Waive Access to 
a Statutory Forum in Pavor of Arbitration Only if the 
Arbitrator Decides the Statutory Issue" 

An important source of guidance for striking an 
appropriate balance between the protection of employees' 
statutory rights and giving effect to arbitration awards is 
how the Supreme Court envisions the role of arbitrators 
deciding statutory rights in cases where federal courts 
have jurisdiction to decide those statutory rights. In the 
context of Title VII and other individual rights cases, the 
Court allows parties to waive their use of the statutorlly- 
established forum, i.e,, the courts, where such waivers are 
consistent with applicable law, but has required that an 
arbitrator must resolve the rights at issue consistent with 
the applicable statutory principles. Thus, in Gilmer / the 
Court held that employees can waive the judicial forum for 
resolving a substantive right, i.e., a right guaranteed 
under a statute, but they cannot prospectively waive the 
substantive right itself. In Pyett , 5 the Court held that a 
union, as well, can waive employee a ' rights to a particular 
forum, as long as the waiver is expressed in clear and 
unmistakable terms, but the Court emphasized that such a 
waiver is enforceable only if the collective -bargaining 
agreement gives the arbitrator the authority to decide the 
statutory issue. 

Thus, the Court made it clear that, for an arbitration 
agreement's waiver of access to a statutory forum to be 
enforceable, the collective-bargaining agreement must give 
an arbitrator the authority to decide the statutory issue, 
and the arbitrator must in fact do so.* The Court further 
highlighted this requirement by noting that judicial review 
of arbitration awards, while limited, enables courts to 
"ensure that arbitrators comply with the requirements of 
the statute,*' Thus, the Court clarified that it would cede 
jurisdiction to arbitrators only if the arbitrator is 
authorized to decide the statutory issue, and does ao 
consistent with applicable statutory principles. 



4 Gilmer v, interBtate/Johnson Lane Corp. , 500 U.S. 20, 26 
(1991) . 

* 14 Penn Plaza, LLC v. Steven Pyett , 129 S. Ct. 1456, 1469- 
1471 (2009) . 

* Pyett , 129 S.Ct. at 1469-1471. 



7 Id., 129 S.Ct. at 1471 fn. 10, citing Shear son/Areer i can 
Express Inc. v. McMahon , 482 U.S. 220, 232 (1987). 
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To be sure, the Pyett /Gilmer line of cases is merely 
instructive to the Board as an indication of the Supreme 
Court's view of the role of arbitration in resolving 
statutory rights — it does not directly control the 
parameters of the Board's deferral policy. For, as 
discussed above, the Board's policy is an exercise of 
discretion in choosing to stay its hand, rather than being 
ousted of jurisdiction as are the courts the NLRA 
expressly provides in Section 10(a) that the Board does not 
lose jurisdiction even if private parties agree that it 
should.' Nevertheless, we believe the principles 
articulated by the Court have applicability under the NLRA 
statutory scheme. 

IV. Olin's Standards for Deferral Do^ Not Adequately 

Protect Employees* Statutory Rights; Therefore, We 
Will Urge the Board to Change its Fram ework: for Post- 
Arbitral Deferral 

Viewed against this backdrop, the Board's current 
post -arbitral deferral policy is distinctly at odds with 
that which prevails in other areas of employment law. The 
Court clearly envisions that employees will receive full 
consideration of their statutory rights in arbitration; 
both Pyett and Gilmer emphasize that no waiver of statutory 
rights is entailed in having those rights considered by an 
arbitrator. The only difference at issue is whether an 
arbitrator or a judge applies the statute.* 

Although, as discussed above, the Board's deferral 
policy is one of discretion rather than an ouster of 
jurisdiction, this difference only heightens the Board's 
obligation to ensure the protection of eiraployees' statutory 
rights prior to exercising its discretion to defer to an 
arbitrator's award, rather than providing an even lower 
standard of protection of statutory rights, as does the 
current deferral framework. As the Board has recently 
reiterated in a different context, Ma]s an administrative 
agency establishing rules to govern a particular field of 
law (within the limits of the statute it administers), the 



See also, e.g.. Bill's Electric, Inc. , 350 NLRB 292, 296 
(2007) {mandatory arbitration policy violated the Act, as 
it would reasonably be read as substantially restricting, 
if not totally prohibiting, employees' access to the 
Board's processes); U-Haul Co. of California , 347 NLRB 375, 
377-378 and fn. 11 (2006), enfd. mem. 255 P. Appx 527 (D.C. 
Cir. 2007) (same) . 



* Pyatt , 129 S.Ct. at 1469; Gilmer , 500 U.S. at 26 
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Board has a different role than the courts , operating 'on a 
wider and fuller scale' that * differentiates ... the 
administrative from the judicial process. ' - 10 The Board' a 
•wider and fuller* role should cause the Board to more 
zealously guard its mandate to protect statutory rights, in 
contrast to the courts, whose jurisdiction over statutory 
claims is more limited. 

In contrast to the Court's vision of ensuring the actual 
arbitral consideration of the rights afforded by Title VTI 
and other employment statutes, the Board's 01 in standards 
for accepting an arbitral award as the resolution of NLRA 
rights -- that the contract and statutory issues were 
"factually parallel' and the arbitrator was "presented 
generally with the facts relevant to resolving the unfair 
labor practice* — do not require such consideration. In 
addition, the Board's 01 in standards tolerate substantive 
outcomes from arbitrators that differ significantly from 
those that the Board itself would reach if it considered the 
matter de novo. Such outcomes can result in the denial of 
substantive Section 7 rights -- if the overly deferential 
01 in standards are met, the Board may dismiss the 
administrative charge even if the statutory issue has never 
been considered. 

Viewed solely under NLRA principles, this result has 
long struck some courts as at least in need of further 
explanation and justification by the Board. 12 Some have 
found an actual abdication of the Board's statutory 
responsibilities. 15 In the intervening years, the 



" Kentucky River Medical Center , 356 NLRB No. 8, slip Op. 
at 2-3 (2010) , citing NLRB v. Seven-Up Bottling Co. of 
Miami, Inc. , 344 U.S. 344, 349-350 (1953). 

11 Olin Corp. , 268 NLRB 573, 573-574 (1984). 

13 See Parr v. NLRB , 801 F.2d 1404 (O.C. Cir. 1986) . 

u See Taylor v. NLRB , 786 F.2d 1516, 1521-22 (11th Cir. 
1986) { "By presuming, until proven otherwise, that all 
arbitration proceedings confront and decide every possible 
unfair labor practice issue, Olin Corp . gives away too much 
of the Board's reoponsibility under the NLRA.. * ) . See also 
Banyard v. NLRB , 505 P. 2d 342, 347 (D.C. Cir. 1974) (the 
arbitral tribunal must have clearly decided the unfair 
labor practice issue on which the Board is later urged to 
give deference); Stephenson v. NLRB , 550 F.2d 535 , 538 and 
n. 4 (9th Cir. 1977) ("Merely because the arbitrator is 
presented with a problem which involves both contractual 
and unfair labor practice elements does not necessarily 

that he will adequately consider the statutory issue . 
The 'clearly decided* requisite is designed to enable 
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development of more demanding standards for the arbitration 
of statutory employment rights, spurred by Gilmer , has only 
served to heighten the need for the Board to provide a more 
convincing explanation to the courts and to the public for 
its apparent lesser valuation of NLRA rights than is the norm 
for statutory employment rights. This need for further 
explanation and justification is accentuated where 01 in 
deferral is granted even though the collectively-bargained 
grievance arbitration procedures do not expressly authorize 
the arbitrator to resolve statutory NLRA claims or require 
that the arbitrator apply statutory principles, as is often 
the case. 

we note that these considerations only apply to cases 
alleging violations of employee rights arising under 
Section 8(a) (1) and 8(a)(3) of the Act, not to cases solely 
alleging violations of Section 8(a) 15) . In bargaining 
cases, as the Board has recognized, the * [r] esolution of 
the ultimate issue . . . [does] not rest solely on 
interpretation of the statute, but turn[s] on contract 
interpretation.' 1 * In such cases, given the close identity 
of the statutory rights and contract interpretation issues, 
the current deferential 01 in standards adequately safeguard 

Accordingly, we have decided to urge the Board to 
adopt a new approach. Specifically, in Section 8(a) (1) and 
8(a) (3) statutory rights cases, the Board should no longer 
defer to an arbitral resolution unless it is shown that the 
statutory rights have adequately been considered by the 
arbitrator. This includes not only cases involving Section 
8(a) £1) and 8(a) (3) discipline and discharge, but also all 
other cases involving Section 8 (a) (1) conduct that is 
subject to challenge under a contractual grievance 
provision. 

Further, we will urge the Board to change 01 in * a 
allocation of the burden of proof for deferral. We believe 
that the party urging deferral should have the burden of 
showing that the deferral standards articulated above have 
been met. This will ensure that the statutory issues have 
indeed been considered by the arbitrator, as well as encourage 
ies seeking deferral to establish an evidentiary record 
will give the Board a sounder basis for reviewing 
arbitral awards and deciding whether to defer. Thus, the 



the Board and the courts to fairly test the standards 
applied by the arbitrator against those required by the 
Act* ) , 

l * Mt. Sinai Hospital , 331 NLRB 895, 898 (2000), enfd. mem. 
8 Fed. Appx. Ill (2d Cir. 2001). 
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party urging deferral must demonstrate that; (1) the contract 
had the statutory right incorporated in it or the parties 
presented the statutory issue to the arbitrator; and (2) the 
arbitrator correctly enunciated the applicable statutory 
principles and applied them in deciding the issue. If the 
party urging deferral makes that showing, the Board should, as 
now, defer unless the award is clearly repugnant to the Act . 
The award should be considered clearly repugnant if it reached 
a result that is -palpably wrong,- i.e., the arbitrator's 
decision or award is not susceptible to an interpretation 
consistent with the Act. Such a framework would provide 
greater protection of employees' statutory rights while, at 
the same time, furthering the policy of peaceful resolution of 
labor disputes through collective bargaining." 

This is not a novel approach. Prior to 01 in, the 
Board, with widespread contemporary court approval, 
required consideration of the statutory issue as a 
condition for deferral and placed the burden of persuasion 
on the party seeking deferral." Thus, as early as 1963, 

11 w * note that this approach would also directly respond to 
the D.C. Circuit's challenge to the Board to explain the 
theory underlying its deferral policy (see, e.g.. Parr v. 
NLRB, SOI F.2d at 1408-1409; Plumber a & Fipefittera Local 
Union No. 520 v. NLRB , 955 P. 2d 744, 755-757 (D.C. Cir. 
1992)), as well as to that court's "contractual waiver* 
approach to Board deferral cases, which does not so much 
balance the two competing statutory goals of the NLRA as 
hold that one completely trumps the other {see, e.g., 
American Freight System, Inc. v. NLRB , 722 P. 2d 828, 832- 
833 (D.C, Cir. 1983); Plumbers & Pipefitters Local Union 
No* 520 , 955 F.2d at 755-756? Titanium Metals Corp. v. 
NLRB, 392 P. 3d 439, 44B-449 (D.C. Cir. 2004)). 

lf See, e.g.. Bloom v. NLRB , 603 P. 2d 1015, 1020 (D.C. Cir. 
1979) ("If the record contains substantial and definite 
indications that the unfair labor practice issue and its 
supporting evidence were expressly presented to the 
arbitration panel, and the panel's decision reflects its 
reliance on that evidence, then the Board and a court can 
determine whether the panel clearly decided the statutory 
iBBue*); Pioneer Finishing Corp. v. NLRB , 667 P. 2d 199, 
202-203 (1st Cir. 1981) ("Where the arbitrator has no duty 
to consider the statutory issues, it would undermine the 
purpose of the Act to require the Board to defer merely on 
the speculation that he must have considered an employee's 
rights under the statute*)? NLRB v. Magnetics Intern ., 
Inc., 699 P. 2d 806, 811 (6th Cir. 1983) ("we will examine 
the arbitrator's award itself and the degree of congruence 
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the Board held that the party urging deferral must show 
that the unfair labor practice issue was presented to and 
acted upon by the arbitrator. 11 That is, the Board would 
consider an unfair labor practice issue resolved only if 
the statutory issue was actually litigated and decided in 
the arbitration proceeding. 11 while the Board deviated from 
this policy for a period, 1 * it subsequently reinstated the 
requirement that the party seeking deferral show that the 
statutory iasue was "presented to and considered* by the 
arbitrator. The Board explained that acting otherwise 
'derogates the [ ] important purpose of protecting 
employees in the exercise of their rights under Section 7 
of the Act,' and had been criticized "as an unwarranted 
extension of the Spielberg doctrine and an impermissible 
delegation of the Board's exclusive jurisdiction.'" 

Returning to a requirement that statutory issues be 
considered as a condition for deferral to an arbitral award 
would also require revising the standards for deferral to pre- 
arbitral grievance settlements. Thus, the 01 in deferral 
standard was the express basis for the BoartFT" decisions in 



between the award and the charges brought under the statute 
. . . any doubts regarding the propriety of deferral will 
be resolved against the party urging deferral"), Servair, 
Inc. V. NLRB , 726 P. 2d 1435, 1441 (9th Cir. 1984) {'The 
arbitrator's determination ... in no way disposes of the 
statutory issue . . . Thus, we hold that the Board 
properly refused to defer to the arbitrator's decision*). 

17 Raytheon Co., 140 NLRB 883, B86-887 (1963), enf. denied 
on other grounds, 326 F.2d 471 (1st Cir. 1964). 

11 See Yourga Trucking Inc . . 197 NLRB 928, 928 (1972); Airco 
Industrial Gases , 195 NLRB 676, 676-677 (1972), 

" See Electronic Reproduction Service Corp. , 213 NLRB 758, 
762-764 (1974). 

30 Suburban Motor Freight, Inc. , 247 NLRB 146, 146-147 
(1980) . 

31 Ibid. See also Professional Porter & Window Cleaning 
CO^, 263 NLRB 136, 137 (1982), enfd. 742 F,2d 1438 (2d Cir. 
1983) ( "The election to proceed in the contractually 
created arbitration forum provides no basis, in and of 
itself, for depriving an alleged diecriminatee of the 
statutorily created forum for adjudication of unfair labor 
practice charges"). 



Alpha Beta 23 and Postal Service ." As a result, these cases 
similarly provide for deferral to pre -arbitral grievance 
settlements that lack reference to, or other indication that 
the parties considered, the statutory issues. It would be 
inconsistent to continue to defer to pre -arbitral -award 
grievance settlements that the parties themselves did not 
intend to resolve the unfair labor practice issues. Instead, 
we will urge the Board to adopt a rule that gives no effect to 
a grievance settlement unless the evidence demonstrates that 
the parties intended to settle the unfair labor practice 
charge as well as the grievance. If the evidence does so 
indicate, the Board should apply current non-Board settlement 
practices and procedures in deciding whether to accept the 
non -Board settlement, including review under the standards of 
Independent Stave , * 



Instruct ions for Processing Future Cases Involving 
Deferral to Arbitration — ^ 



Providing a more thorough post -arbitral review of 
deferred cases necessitates certain other changes in Regional 
Office investigation procedures. We recognize that a full 
investigation and conclusive determination of merit prior to 
pre -arbitral deferral is not the best use of limited Agency 
resources. Nonetheless, because substantial time may pass 
while the arbitration process proceeds when a case is deferred 
under Col Iyer and United Technologies ,'* investigation of the 
alleged unfair labor practices at the end of the process is 
more difficult. To prevent any such difficulties in future 
cases raising allegations of Section 8(a)(1) and 8(a)(3) that 
will be deferred under Col Iyer , particularly as a heightened 



M 273 NLRB 1546, 1547-1548 (1985). 
" 300 NLRB 196, 198 (1990) . 

34 Independent Stave Co. , 287 NLRB 740, 743 (1987) (the 
Board will examine all the surrounding circumstances 
including, but not limited to: (1) whether the parties have 
agreed to be bound and the General Counsel's position; (2) 
whether the settlement is reasonable in light of the 
alleged violations, risks of litigation, and stage of 
litigation; (3) whether there has been any fraud, coercion, 
or duress; and (4) whether the respondent has a history of 
violations or of breaching previous settlement agreements) . 

" Collyer Insulated Wire , 192 NLRB 837 (1971) ; United 
Technologies Corp. . 268 NLRB 557 (1984) . These 
instructions also apply to cases deferred under Dubo Mfg. 
Corp- , 142 NLRB 431 (1963) . 
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standard would likely make at least some additional arbitral 
awards inappropriate for deferral, Regions should take 
affidavits from the Charging Party , and from all witnesses 
within the control of the Charging Party, before they make 
their "arguable merit' determination in considering Col Iyer 
deferral." Only then, if the Region determines there is 
arguable merit to the charge and the other Col Iyer 
requirements are met, should the Region defer trie charge. 37 If 
the Region concludes the charge is without merit, of course, 
it should dismiss the charge, absent withdrawal. 

In all pending and future cases where the Region has 
deferred a charge to arbitration under Col Iyer , when the 
arbitral award issues, the Region must review the award to 
determine whether post -arbitral deferral is appropriate. 
The Region should determine if the party urging deferral 
can demonstrate that: (1) the contract had the statutory 
right incorporated in it or ths parties presented the 
statutory issue to the arbitrator; (2) the arbitrator 
correctly enunciated the applicable statutory principles 
and applied them in deciding the issue,- and (3) the 
arbitral award ia not clearly repugnant to the Act . Upon 
making its determination, the Region should submit the case 
to the Division of Advice, along with the Region's 
recommendation as to whether to defer." 

VI, Conclusion 

To summarize, we will urge the Board to modify its 
approach in Section 8(a)(1) and (3) post-arbitral deferral 
cases as follows: 

1. The party urging deferral should have the burden of 
demonstrating that: (1) the contract had the statutory right 
incorporated in it or the parties presented the statutory 

a * At the Region's discretion, it may wish to undertake a 
more complete investigation before deciding whether to 
defer. 

21 In light of the modified post-arbitral framework proposed 
herein. Regions should substitute the language of the 
attached pattern for Collyer deferral letter for that found 
in the Case handling Manual Section 10118.5. 

2i An exception to this instruction occurs when the arbitral 
award grants full backpay and reinstatement and the 
charging party requests withdrawal of the charge. In this 
situation, as with non-Board settlements discussed above, 
the request for withdrawal can be approved. If the 
charging party does not seek withdrawal in this situation, 
the Region should contact the Division of Advice. 
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issue to the arbitrator; and (2) the arbitrator correctly 
enunciated the applicable statutory principles and applied 
them in deciding the issue. 

2, If the party urging deferral makes that showing, the 
Board should defer unless the award is clearly repugnant. The 
award should be considered clearly repugnant if it reached a 
result that is "palpably wrong,* i.e., the arbitrator's award 
is not susceptible to an interpretation consistent with the 
Act . 

3. The Board should not defer to a pre-arbitral -award 
grievance settlement unless the parties themselves intended 
the settlement to also resolve the unfair labor practice 
issues. Where the evidence demonstrates that the parties 
intended to settle the unfair labor practice charge, the Board 
should continue to apply current non- Board settlement 
practices and procedures, including review under the standards 
of Independent Stave, 

In processing future cases raising allegations of Section 
8(a) <1) and 8(a) (3), Regions should proceed as follows: 

1. Prior to Col Iyer deferral. Regions should taJte 
affidavits from the Charging Party, and from all witnesses 
within the control of the Charging Party, before they make 
their arguable merit determination. 

2. If there is arguable merit to the charge, and the 
other Col Iyer requirements are met, the Region should defer 
the charge. If there is not arguable merit, the Region should 
dismiss, absent withdrawal. 

3. When the arbitral award issues, the Region should 
determine if the party urging deferral has met the burden 
set forth above to demonstrate that deferral to the 
arbitrator's award is appropriate. Upon making its 
determination, the Region should sufynit the case to the 
Division of Advice, along with the Region's recommendation s 
as to whether to defer. 

Please make this memorandum a subject on the agenda 
for your next staff meeting. Any questions regarding the 
implementation of this memorandum, should be directed to the 
Division of Advice. >2 




cc: NLiRBU 

Release to the Public 



MEMORANDUM GC 11-05 



CoOyer Deferral 
[Regional Office Lettertaeadl 

[Date letter iMi] 

Charging Party Legal Rep (or Charging Charged Party Legal Rep (or Charged Party 
Party if no legal rep) if no legal rep) 

Re: [Case name) 

Case [Caae number] 

The Region has carefully considered the charge alleging that [Charged Party 
name] violated the National Labor Relations Act As explained below, I have decided 
that further proceedings on the the charge should be handled in accordance with the 
deferral policy of the National Labor Relations Board as set forth in CoOyer Insulated 
Win, 192 NLRB 837 (1971) and United Technologies Corp,, 268 NLRB 557 (1984). 
This letter explains that deferral policy, the reasons for my decision to defer, further 
processing of the charge, and the Charging Party's right to appeal my decision. 

Deferral Polky: The Board's deferral policy provides that the Board will 
postpone making a final determination on a charge when a grievance involving the same 
issue can be processed under the grievance/aibitranon pro visions of the applicable 
contract This poKcy is partially based on the reference that the parties use their 
contractual grievance procedure to achieve a prompt, to, and effective settlement of 
their disputes Therefore, if an employer agrees to waive contractual time limits and 
process the related grievance through arbitration if necessary, the Board's Regional office 
will defer the charge, 

Dedsioa to Defer: Based on our investigation, I am deferring further 
proceedings on the charge in this rnatter to me grievance/arhitrati 
following reasons; 

I. The Employer and the (Charging Party name or insert name of the Union 
if charge filed by an individual) have a contract currently in effect that provides 
for final and binding hi bid anon. 

2 The [insert description of each issue being deferred] as alleged in the 
charge (is or are) ericornpaaaed by the terms of thecontract 



luk. uuiwjto u wiuujg «j uiuwaa a grievance concerning me issues m 
the charge, and will arbitrate the grievance if necessary. The Employer has also 
agreed to waive any time limitations in order to ensure that theaAitrator 
addresses the merits of the dispute. 

4. Since the issues in the charge appear to be covered by provisions of the 
contract, it is likely that the issues may be resolved through the 
gn ev nice arb i Irata on procedure. 




Fertile* Processing of the Charge; As explained below, while the charge ii 
deferred, the Region*] office will monitor the processing of the grievance and, under 
certain circumatancea, will resume processing the charge. 



Charging Party 's Obligation; Under me Board's Colfyer deferral policy, 
me Charging Party has an affirmative obligation to fie a grievance, if a grievance 
has Dot already been filed. If the Charging Party rails either to promptly submit 
the grievance to the grievance/arbitration process or declines to have the 
grievance arbitrated if it ii not resolved, I will dismiss the charge. 

Union/Employer Conduct: If the Union or Employer rails to promptly 
process the grievance under the grievance/arbitration process; declines to arbitrate 
the grievance if it is no* resolved; or if a conflict develops between the interests of 
the Union and the Charging Party, I may revoke deferral and resume processing 
of the charge. 

Charged Party's Conduct: If the Charged Party prevents or impedes 
resohmon of the grievance, raises a defense that the grievance j s untimely filed, or 
refuses to artntrate the grievar^ 
the charge 

Monitoring the Dispute: Approximately every 90 ^ 
office will ask the parties about the status of mil dispute to determine if the 
dispute baa been resolved and if continued deferral is appropriate. However, at 
any time a party may present evidence and revest o^sniissal of the charge, 
coiitrnued deferral of me charge, or issuance of a complainL 



Notice to Arbitrator Form: If the grievance is submitted to an arbitrator, 
please sign and submit to the arbitrator the enclosed "Notice to Arbitrator** form 
to ensure that the Region receives a copy of an arbitration award when the 
arWtnstor sends the award to the parties. 

Review of Arbitrator j Award or Settlement: If the grievance is arbttrated, 
the Charging Party may ask the Board to review the arbitrator's award. The 
request must be in writing and addressed to me. Under current Board law, the 
request should analyze whether me arbirratiOT p«x» wis to and regular, 
whether the unfair labor practice allegations in the charge were considered by the 
arbitrator, and whether me award is consistent with the Act Further guidance on 
this review is provided in Spielberg Manufacturing Company, 1 12 NLRB 1080 
(1 955) and Otin Corp., 268 NLRB 573 (1984). These Board decisiona are 
available on our website, wwwjirrb.gov. However, the current standard rbr 
review may change The General Counsel's poaition is tris* me Board should 
modify its its arjproach in Section 8<aXl) and (3) cases and should not defer to an 
award unless the party urging deferral demonstrates that: {1) that the contract had 
rtggary right incorporated in it or the parties presented the statutory issue to 
the arbitrator, and (2) that the arbitrator correctly enuciated the applicable 
statutory principles, and apnhed mem in deciding the issue. The General Counsel 
is also taking the position that the Board should not defer to a pre-arbitral-award 
grievance settlement in Section 8(aX I) and (3) cases unless the parties intended 
the settlement to also resolve unto labor practice issues. 

Nim SAME APPEAL LANGUAGE as now. 



OFFICE OF THE GENERAL COUNSEL 

MEMORANDUM GC 10-07 September 30, 2010 

TO: All Regional Directors. Officers- in-C ha rge, 

and Resident Officers 

FROM: Lafe E. Solomon, Acting General Counsel 

SUBJECT; Effective Section 1 Q(j) Remedies for Unlawful Discharges in 
Organizing Campaigns 



An important priority during my time as Acting General Counsel will be to 
ensure that effective remedies are achieved as quickly as possible when 
employees are unlawfully discharged or victims of other serious unfair labor 
practices because of union organizing at their workplaces. When an employer 
commits such unfair labor practices, it "nips in the bud" all of the employees' 
efforts to engage in the core Section 7 right to self-organization. 

Discriminatory discharges are among the most serious nip-ln-the-bud 
violations of the Ad An unremedied discharge sends to other employees the 
message that they too risk retaliation by exercising their Section 7 rights. As one 
court has characterized employees' reaction, "no other worker in his right mind 
would participate in a union campaign in this plant after having observed that 
other workers who had previously attempted to exercise rights protected by the 
Act have been discharged and must wait for three years to have their rights 
vindicated/ Silverman v. Whittalt & Shan, Inc., 19R6 WL 15735, 125 LRRM 2152 
(S.D.N.Y. 1986). In addition, the continued absence from the workplace of 
unlawfully discharged union leaders means not only that the negative message 
from the unfair labor practices persists but also that the remaining employees are 
deprived of the leadership of active and vocal union supporters. And with the 
passage of time, the discharged employees are likely to be unavailable for, or no 
longer desire, reinstatement when ordered by the Board. Given all of these 
consequences, employee resumption of union organizing is unlikely, and the 
ultimate Board order is ineffective to protect rights guaranteed by the Act. 

Over the years, the Agency has developed a variety of very effective 
strategies for minimizing these consequences. First, we have focused on prompt 
investigation of "nip-m-the-bud" cases and prompt settlement of meritorious 
charges. Such settlements are a timely and highly effective remedy. In addition, 
in some of the meritorious nip-in-the-bud cases which did not settle, the Board 
authorized Section 10Q) proceedings and we obtained injunctions. Like 
settlements, these Section 10{j) injunctions have provided a substantial and 
reiativeiy swift remedy by requiring employers to offer interim reinstatement to 
unlawfully discharged employees pending the Board's order. 



My goal is to give all unlawful discharges in organizing cases priority 
action and a speedy remedy. For years the Agency has been committed to a 
vigorous Section 10(j) injunction program as a highly effective tool for achieving 
meaningful real time remedies. As Acting General Counsel, I am committed to 
continue and enhance this important program for nip-in -the-bud cases. In 
addition, I am committed to the most expeditious administrative litigation possible 
for such cases. The program outlined below has been developed to streamline 
the processing of nip-in-the-bud cases involving discharges to assure that the 
passage of time does not undercut our ability to provide effective remedies in 
these cases. 

This program covers all stages of case processing— from identification of 
cases as potential Section 10(j) cases by Regional Offices through Board 
authorization and litigation of Section 10(j) cases to trial and decision of the 
merits cases. This program has been developed with invaluable input from all 
offices of the Agency, especially from the field. I intend to continually monitor 
whether the program is successful in achieving effective and timely remedies in 
organizing cases and to see how these priorities actually function in the context 
of the day-to-day work of your offices. In consultation with you, I will evaluate 
what, if any, modifications are needed. 

Set forth below is what I consider the optimal timeline for processing nip- 
in-the-bud cases and additional procedures to facilitate these streamlined 
procedures. The timeline and procedures should be considered as best 
practices by all branches and regional offices in handling these cases. 

Optimal Timeline far Processing Nip-in-the-bud Discharge Cases 

• Potential Section 10(j) organizing campaign discharge cases should be 
identified as soon as possible after the filing of the charge and tracked by 
the Region until their resolution. In addition, it is critically important that 
Regions identify such cases in CATS, and subsequently in NxGen, by 
adding "discharge organizing campaign' in Notes, which will permit 
reporting on the number and handling of these cases. 

• Where possible, the lead affidavit should be taken within 7 calendar days 
from filing of charge in all nip-in-the-bud discharge cases. 

• Regions should attempt to obtain all of the charging party's evidence 
within 14 calendar days from the filing of the charge. 

• If charging party's evidence points to a prima facie case on the merits and 
suggests the need for injunctive relief, the Region should notify the 
charged party in writing that the Region is seriously considering the need 
for Section 1 0Q) relief and request that a position statement on that issue 



be submitted to the Regional Office within 7 calendar days after the written 
notification. This letter can be combined with the letter putting the charged 
party on notice of the allegations raised by the charge and should 
generally be sent within 21 days from the fifing of the charge. 

A Regional Director will normally make a determination on the merits of 
the case within 49 calendar days from the filing of the charge. If the 
decision is to issue complaint, the decision with respect to the need for 
Section 10(j) relief should be made at the same time. 

Regions will endeavor to quickly issue complaints in these nip-in-the-bud 
discharge cases and to set prompt administrative hearings. When 
estimating the length of a trial for purposes of trial schedules, Regional 
Attorneys should allow sufficient time to finish a trial and to avoid the 
possibility of a continuance. If Regions encounter any problems with 
obtaining early and continuous hearing dates, they should immediately 
contact Operations Management 

Regions must submit to the Injunction Litigation Branch (I LB) all 
meritorious 8(a)(3) discharge nip-in -the-bud cases, including those 
currently pending in Regions and those pending before an administrative 
law judge, that do not settle. I will personally review and decide whether 
Section 10(j) authorization should be sought in all such cases. Neither 
discriminatees' lack of desire for interim reinstatement nor a union's 
abandonment of its organizing campaign are, in themselves, grounds to 
decline to seek Section 1Q(j) relief. A union's abandonment of an 
organizing campaign is itself evidence of chill and does not remove the 
negative message that discharges have on employee statutory rights. 
And a court order offering interim reinstatement may cause the resumption 
of employee interest in organizing with the previous or a new union, 
whether or not the offer is accepted. 

Regions may use the Expedited Hearing Procedures (GC Memorandum 
94-17 and OM Memorandum 06-60) in lieu of immediately seeking Section 
10(j) authorization if a non-cooperating respondent has raised a significant 
Wright Line or economic defense or if proceeding to the administrative 
hearing would seriously facilitate settlement Expedited hearings in such 
cases should be scheduled not later than 28 calendar days after issuance 
of complaint. If the Region ts unable to obtain a 28-day hearing from the 
Dh/teion of Judges, please immediately contact Operations Management. 

A short form memorandum regarding Section 10(j) relief in nip-in-the-bud 
cases should be submitted to ILB. Absent unusual circumstances, this 
memorandum should be submitted to ILB not later than 7 calendar days 
from the merit determination or close of an expedited hearing. Regions 



will also submit to ILB the parties 1 position statements, if any, and party 
representative information. 

• ILB will decide atl nip-in-the-bud Section 10(j) cases within 2 business 
days after receipt of the Region's memorandum and will notify the Region 
as to whether it agrees that Section 10G) relief is warranted. If ILB has 
questions for the Region before it is able to decide the Section 10(j) 
request, it will seek this information as soon as possible after reviewing 
the case. 

• in these cases, ILB will prepare a 1-2 page cover memorandum, 
addressing briefly only relevant new facts obtained from the Region and 
issues not addressed by the Region that might be of interest to the Board. 
ILB will send this memorandum to the Acting General Counsel within 7 
calendar days after receiving the last information it needs from the 
Regional Office. ILB will also forward a copy to the Region, 

• I will review and decide the Section 10(f) case, and if I agree, I will sign the 
memorandum requesting Section 10(j) authorization within 2 business 
days of receipt from ILB. Upon my approval, ILB will submit the Section 
10(j) request to the Board and notify the Region. 

• Within 10 business days after receiving notice from the ILB that it agrees 
Section 10fj) relief is warranted in these nip-in-the-bud cases, the Region 
will draft its Memorandum of Points and Authorities and Proposed Order 
and send it to ILB for review. Within 3 business days of receipt ILB will 
complete Its review, make substantive comments and provide 
additional/different arguments, case support and any modifications to the 
order and return the papers to the Region for filing with the court if the 
Board so authorizes, 

• Regions will file papers with the District Court within 2 business days from 
notification that the Board has authorized Section 10(j) relief or receipt 
from ILB of its review of draft court papers, whichever is later. As in the 
past, if the Region believes that the time for filing should be postponed for 
good reason, such as settlement discussions, It should consult with ILB 
regarding whether additional time for filing should be allowed. 

Additional Best Practice Procedures to Fa cilitate Timely Processing of Nio-in-the. 
bud Discharge Cases: 

• When it is clear that documentary evidence or the testimony of neutral 
witnesses is needed during an investigation, the Region should make a 
request for the documents or witnesses and if it is not forthcoming, 
investigative subpoenas should be issued. Regions should not wait for 
the decision-making agenda to issue necessary subpoenas. 



• Regions are encouraged to assign more than one agent, when needed, to 
investigate and prepare Section 10(j) cases involving nip-in-the-bud 
discharges. 

• "Just and proper evidence" should be taken at the same time in the 
investigative process as obtaining the evidence on the merits of the 
charge. 

• Because multiple charges are filed as new events unfold, the time for 
making a Regional 10(j) determination may become protracted. 
Consistent with OM 01-33, Regions should focus on the core allegations 
for which Section 10(j) is needed in organizing campaign discharge cases. 
By proceeding with the Section 10(f) case before opening the 
administrative hearing, including using affidavits rather than the 
administrative transcript, the Region may complete its investigation of 
later-filed non-1 0(j) charges and avoid Jefferson Chemical problems while 
at the same time seeking Section 10(j) relief on trie core violations. 

• When considering whether Section 1 0(j) relief is appropriate, the Region 
should Inform the parties that the Region is prepared to seek Section 10(j) 
authorization seeking reinstatement of discharged employees. These 
conversations should be documented in the investigative file. 

t To avoid adjournments and postponements, when scheduling the 

administrative hearing, the Region should liberally estimate the number of 
days required for the case to be heard. 

• Once before an administrative law judge, the Region should oppose any 
request for postponement or extensions of time for filing documents. If a 
postponement is granted, the Region should contact I LB to evaluate 
whether a special appeal contesting the postponement should be filed with 
the Board. 

■ Regions generaJly should consult with ILB if Regions desire to use the 
administrative record instead of affidavits to try the Section 10Q) case. 
However, if a Region is confident that the administrative record will close 
within 2-3 weeks after receiving Board authorization, the Region may 
independently decide to try the case on the administrative record and 
move the court to do so when filing its Section 1 0Q) petition. The Region 
should notify ILB of its decision to do so. 

The key to success of this program is the free flow of information and 
communication between the Region and ILB throughout the process. Regions 
should not hesitate to contact ILB for advice and assistance at all phases of their 
Section 100) work. 



These cases can drain resources in the field. As soon as you identrfy a 
Section 10(j) case where the adequacy of your resources is an issue, please 
notify your Deputy or AGC in Operations Management and assistance will be 
provided. In addition, in evaluating your staffing needs overall, if you have an 
active Section 10(j) program which you believe has not been sufficiently factored 
in to your staffing, please consult wfth your Deputy or AGC. I also ask that you 
advise your local Practice and Procedure Committees of this program and 
request their full cooperation in expediting these very important cases. 

I trust that you will embrace this critical program with the same high fevel 
of enthusiasm and commitment with which you perform all of your duties so that 
together, we can enhance our ability to effectuate the Agency's mission. 
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MEMORANDUM GC 10-07 



OFFICE OF THE GENERAL COUNSEL 

MEMORANDUM GC 1 1-01 December 20, 2010 

TO: All Regional Directors. Office rs-in-Charge. 

and Resident Officers 

FROM: Lafe E. Solomon, Acting General Counsel 

SUBJECT: Effective Remedies in Organizing Campaigns 



I. Introduction 

The protection of employee free choice regarding unionization is a 
keystone of the Agency s mission, and I am committed to making the principle of 
employee free choice meaningful. Accordingly, as Acting General Counsel I 
have placed a priority on ensuring that the Agency protects employee freedom of 
choice with regard to unionization by obtaining effective remedies for employers* 
unlawful conduct during union organizing campaigns. In Memorandum GC 10- 
07, 1 outlined my commitment to seek Section 100) injunctive relief as a quick 
and effective remedy for an employer's serious unlawful conduct during union 
organizing campaigns. But, to fully ensure that the Agency protects employee 
freedom of choice with regard to unionization, we must seek remedies that 
enhance the effectiveness of Section 10fj) and Board relief. 

In Memorandum GC 10-07, 1 announced an initiative to seek 10(j) relief in 
alf discriminatory discharges during organizing campaigns (so-called "nip-in-the- 
bud" cases) because they have a severe impact on employees' Section 7 rights 
In such cases, the discharges are often accompanied by other serious unfair 
labor practices such as threats, solicitation of grievances, promises or grants of 
benefits, interrogations and surveillance,' These additional unfair labor practices 



See, e.g Jew.sh Home for the Elderly of F airfield County 343 NLRB 1069 
[2004) (where employer discharged an employee one day before an election it 
also threatened job loss and plant closure through its chairman of its board of 
directors, threatened employees with arrest, created impression of surveillance 
videotaped employees, interrogated employees, promised better benefits 
increased wages, solicited employees to repudiate the union and revoke 
authorization cards, prohibited employees from discussing the union but allowed 
them to discuss other non-work subjects, prohibited off-duty employees access 
to its facility to talk to coworkers, and restricted the locations of employees- 
breaks to deny employees from discussing wages, benefits, and terms and 
conditions with fellow employees); Blockbuster Pavilion 331 NLRB 1274 (2000) 
(in addition to refusing pro-union employees work, employer threatened 
discharge for union activity, threatened to bum its facility before allowing a union 
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also have a serious impact on employee free choice, as they inhibit employees 
from engaging in union activity and dry up channels of communication between 
employees. Thus, in order to provide an effective remedy in these cases, *rt is 
just as necessary to remove that impact as it is to remove the impact caused by 
an unlawful discharged 

In many of these cases, the impact is inherent in the nature of the unfair 
labor practice. "Hallmark" violations such as discharging employees and threats 
of job loss and plant closing, for example, "can only serve to reinforce 
employees' fear that they will lose employment if they persist in union activity. 1 * 
No reasonable employee would engage in any protected activity after witnessing 
a discharge of a fellow employee for similar conduct; and just as chilled from 
repeating such activity is the discharged employee, himself, who is now 
unemployed because he exercised his statutory rights * Furthermore, threats of 
plant closure or job loss severely and equally affect all employees in the plant. 5 
Faced with a threat of loss of work, employees will abandon unionization efforts 
and effectively relinquish their free choice. 



to represent its employees, and interrogated employees); United States Service 
Industries . 319 NLRB 231 (1995), enfd. 107 F.3d 923 (O.C. Cir. 1997) (employer 
discharged ten employees, refused to reinstate unfair labor practice strikers, 
threatened employees that their union activities would resutt in discharge, 
interrogated and surveilled employees, prohibited employees from discussing the 
union at worksites, and awarded bonuses to non-union employees). 

2 See Federated Logistics. 340 NLRB 255. 256-257, enfd. 400 F.3d 920 (D.C. 
Cir. 2005) (unfair Labor practices during organizational campaigns can jeopardize 
the possibility that an election will accurately reflect the employees' free choice); 
Fieldcrest Cannon. Inc.. 31 8 NLRB 470, 473 (1995). enfd. in relevant part 97 
F.3d 65, 74 (4th Cir. 1996). 

3 Consec Security. 325 NLRB 453. 454 (1998). enfd. 185 F.3d 862 (3d Cir. 
1 999). See also Federated Logistics . 340 NLRB at 257 (threats of plant 
shutdown 'serve as an insidious reminder to employees that every time they 
come to work that efforts on their part to improve their working conditions may 
not only be futile but may resuit in the complete loss of their livelihoods"). 

4 Eddvleon Ch ocolate Co. . 301 NLRB 887. 891 (1991) {unlawful discharges 
affect remaining employees who reasonably fear that they too will lose 
employment if union activity persists). 

5 Spring Industries. 332 NLRB 40, 41 (2000). Compare Crown Bolt. Inc. . 343 
NLRB 776, 777-779 (2004) (overruling Spring Industries to the extent it held that 
the Board would presume widespread dissemination of plant closure threats 
absent evidence to the contrary, while still agreeing that plant closure threats are 
"a grave matter" and "highly coercive of employee rights"). 
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Similarly, an employer's promise or grant of benefits also has a 
devastating impact on employee free choice because u [e]mployees are not likely 
to miss the inference that the source of benefits now conferred is also the source 
from which future benefits must flow and which may dry up if it is not obliged." 8 
Employees are less inclined to exercise their free choice if they know that they 
will gain benefits by not supporting a union and conversely, that they will lose 
benefrts if they do support a union. 

The serious effect of other, non-hallmark violations can not be overlooked. 
Thus, for example, an employer's solicitation of grievances chills employee 
unionization efforts because it demonstrates both that employees' efforts to 
unionize are unnecessary and that the employer will only improve working 
conditions as long as the workplace remains union-free. 7 In either case, an 
employer's sudden solicitude towards employees' needs— especially where they 
previously were ignored-demonstrates to employees the extent to which an 
employer is willing to go to avoid unionization. 

Interrogations and surveillance also have an inhibiting effect on employee 
free choice. Interrogations have a "natural tendency to instill in the minds of 
employees fear of discrimination on the basis of information the employer has 
obtained. Likewise, surveillance or the impression of surveillance inhibits 
employees' lawful participation in activities by highlighting "that the employer is 
anxious to find out about union activity which the employees wish to conceal from 
him to avoid retaliation. "9 If an employer engages in interrogation or surveillance 
employees will be less likely to engage in protected activity and express their free 



NLRBv Exchange Parts Qo. , 375 U.S. 405. 409 {1964} (The danger inherent 
in well-timed increases in benefits is the suggestion of a fist inside the velvet 
9 fove "> : Evergreen America Corp,., 348 NLRB 178, 180 (2006) (unlawful grants of 
significant benefrts "have a particularly longlasting effect on employees and are 
difficult to remedy by traditional means. . ."). citing Ceng's Dumo Tm dtinn 320 
NLRB 1017 r 1018 (1996), enfd. 137 F.3d 936 (7th Cir. 1998). 

7 Center Semce System Division , 345 NLRB 729, 730 (2005), enfd. in relevant 
part, 482 F.3d 425 (6th Cir. 2007) (solicitation of grievances influences employee 
choice during an organizational campaign because it raises inferences that the 
employer is promising to remedy those grievances); Alamo Rent-A-Car 336 
NLRB 1155, 1155 (2001) (employer solicited grievances In order to blunt the 
employees' enthusiasm for. or at least perceived need for, the Union"). 

» NLRB v. West Coast Casket Co 205 F.2d 902, 904 (9th Cir. 1953). 

™«??I~ ck ' nq Co " 223 NLRB 139 ' 147 0976). enfd. in relevant part 549 F.2d 
SJr 1 Qr 1977 >> Hendrix Mfg. Co. v. Nl RB, 321 F.2d 100, 104 n,7 (5th Cir. 
19uj). 



choice because of concern that the employer is trying to learn about their views 
on unionization and that an employee's actions, either by what he says to the 
employer, or how he behaves around the workplace, will likefy be used to affect 
his job security or resutt in economic reprisal. 

Finally, any employer conduct that interferes with employees' ability to 
communicate between themselves and with a union has a damaging impact on 
employee free choice. 10 Employees must be able to discuss the advantages and 
disadvantages of organization together and fend each other support and 
encouragement— such fuil discussion lies at the very heart of organizational 
rights guaranteed by the Act" If an employer unlawfully limits employees' 
opportunities to discuss unionization, employees are unable to assert their 
statutory rights and talk freely about working conditions and organizing. 1 * 

The coercive effect of any of this conduct is often magnified by the 
involvement of high ranking officials, * the swiftness of an employer's response to 
'fcn, 14 and the proximity to a union's demand for recognition or the 
'•"in petition. 1 * 




1 ° Republic Aviation v. NLRB, 324 U.S. 793, 803 (1945) (such rules are 'an 
unreasonable impediment to self-organization"). 

11 Central Hardware Co. v. NLRB 407 U.S. 539, 543 (1972) (the right of self- 
organization depends in some measure on the ability of employees to learn the 

others). 



,2 See NLRB v. Maqnavox Co. , 415 U.S. 322. 325 (1974) ("The place of work is a 
pface uniquely appropriate for dissemination of views" by employees). 

13 NLRB v. Anchorage Tim es Publishing Co 637F.2d 1359, 1369-1370 (1981) 
(noting that impact of unfair labor practices is augmented by participation of 
upper management). See also Excel Case Ready . 334 NLRB at 5 (involvement 
of upper managers "exacerbates the natural fear of employees that they will lose 
employment if they persist in their union activities,' and is likely to have a lasting 
impact not easily eradicated by the mere passage of time or the Board's usual 
remedies*), quoting Garnev Morns Inc 313 NLRB 101, 103 (1993), enfd. 47 
F.3d 1 161 (3d Cir. 1 995); Consec Security . 325 NLRB at 454^55 ("When the 
antiunion message is so clearly communicated by the words and deeds of the 
highest levels of management, it is highly coercive and unlikely to be forgotten'). 

*J See General Fabrications Core 328 NLRB 1 114, 1115 (1999), enfd, 222 F 3d 
218 (6th Cir. 2000) ("impact of [employer's unlawful conduct] was magnified by 
its proximity to the onset of the Union's organizational effort"); United States 
Service Industries, 319 NLRB at 232 (employer's "swrft and widespread action 
each time its employees have attempted to enlist the aid of the Union [was) 
aimed at ensuring that employees think twice before doing so again"); Baker s of 
Pans, 288 NLRB 991, 992 (1998), enfd. 929 F.2d 1427 (9th Cir. 1991) (effect of 
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Because the impact of these unfair labor practices during organizing 
campaigns is so severe, I want to ensure that, in addition to swiftly remedying 
unlawful discharges, the impact of these ancillary unfair labor practices is 
removed as well. In order to remove the impact, we must tailor remedies to 
recreate an atmosphere that allows employees to fully utilize their statutory right 
to exercise their free choice, Therefore, in addition to seeking 1Q(j) reinstatement 
in all cases involving a discharge during an organizing campaign, Regions should 
also consider whether to seek additional remedies to remove the impact of the 
discharge(s), as well as the other Section 8(a)(1) violations, I believe that, in 
such cases, we have an obligation to seek remedies that are designed to 
ehmfnate these coercive and inhibitive effects and restore an atmosphere in 
which employees can freely exercise their Section 7 rights, 

fn all organizing cases, the remedial touchstone should be prompt and 
effectrve relief to best restore the status quo and recreate an atmosphere in 
whfch employees will feel free to exercise their Section 7 right to make a free 
choice regarding unionization. The Board has broad discretionary authority to 
fashion remedies that wilt best effectuate the purposes of the Act and are 
tailored, as much as possible, to undo the harm created by unfair labor 
practices. 1 « Implicit in this statement of the Board's authority is the obligation to 
articulate why additional remedies are necessary.'? The rationale for each of 

unfair labor practices increases when violations begin when employer has 
knowledge of union campaign). 

15 Consec Security, 325 NLRB at 454, citing Electro-Voice, fnc 320 NLRB 1094 
1095 (1996) and Astro Printing Services 3nn Ml rr in?a 1029(1990) See 
also Homer D. Bronson Co 349 NLRB 512, 515, 549 (2007), enfd. 273 Fed 
Appx. 32 (2d Cir. 2008) (employer's conduct was coercive enough to warrant 
additional remedies where it commuted several unfair labor practices within a 
week of the union filing a petition), 

16 JK Rutter Rex Mfq Co , 396 U.S. 258, 260-263 (1969). See also Sure-Tan. 
\nc.jr NLRB , 467 U.S. 883, 898 (1984); Ishikawa Gasket Am P rir a , inn w 1 
NLRB 175. 176 (2001), enfd 354 F.3d 534 (6th Cir. 2004) (Board may impose 
additional remedies "where required by the particular circumstances of a case")' 
Excel Case Ready , 334 NLRB at 5 (Board has broad discretion to fashion a just 
remedy to fit the circumstances of each case it decides). 

17 See ' 9 -9 - Chinese Daily News, 346 NLRB 906, 909 (2006) ("extraordinary" 
notice-reading remedy not appropriate, because "neither the General Counsel 
nor the dissent have offered any evidence to show that the Board's traditional 
remedies are insufficient" to remedy multiple violations, including threats of job 
loss, where violations happened four years prior and any lingering effects' were 
not at all clear); Register Guard, 344 NLRB 1142, 1146 n, 16 (notwithstanding 

multiple 8(a)(1) violations, including a hallmark unit-wide wage increase "the 



these remedies is provided below. In arguing for such remedies, Regions should 
articulate the lasting or inhibitive coercive impact inherent in the violations 
alleged, as explained above, use additional evidence adduced, where available, 
to demonstrate the actual impact of the violations and, as shown below, explain 
how the remedy sought will remove that impact, 

II. Appropriate Remedies to Seek 

In nip-in-the-bud organizing cases, the remedial goal should be to recreate 
an atmosphere free from the effects of an employer's unfair labor practices, The 
Board's cease-and-desist and notice posting remedies announce to employees, 
who have been subjected to interference, restraint, and coercion with respect to 
their right to select a bargaining representative, that they have a protected right 
to engage in such activity free from unlawful reprisal. Similarly, the reinstatement 
and backpay remedies aim to "make whole" an affected employee. But because 
unlawful discharges and other violations during an organizing drive have a lasting 
or particularly inhibitive effect on the exercise of Section 7 rights and on the 
Board's ability to conduct a fair election, we must do more to counteract the 
impact of that unlawful conduct. GC 10-07 provides that when a Region 
determines that a case involving a nip-in-the-bud discharge has merit, it should 
submit the case for consideration of 10(j) relief. In addition, Regions are hereby 
authorized, at the same time, to include in their Complaint any of the remedies 
listed below that are appropriate to remedy the discharge itself, as well as 
serious ancillary unfair labor practices. Finally, Regions should include in their 
10(j) submissions a recommendation regarding seeking in Section 10(j) 
proceedings any of these remedies included in their Complaint. 

1. Notice Reading - Appropriate in nip-in-the-bud cases 

Notice-reading remedies generally require that a responsible management 
official read the notice to assembled employees or, at the respondent s option, 
have a Board Agent read the notice in the presence of a responsible 
management official. The public reading of a notice has been recognized as an 
"effective but moderate way to let in a warming wind of information and, more 
important, reassurance." 111 By imposing such a remedy, the Board can assure 



Charging Party has not shown a basis for imposing" a notice-reading remedy); 
First Legal Support Services. LLC . 342 NLRB 350, 350 n.6 (2004) (additional 
remedies not warranted, notwithstanding multiple violations, including repeated 
threats of discharge and plant closure as well as the actual discharge of two 
union supporters, where "[n]either the General Counsel nor our dissenting 

imposing" additional remedies). 

16 United States Service Industries . 319 NLRB at 232 quoting J. P. Stevens & Co.. 
v NLRB , 417 F.2d 533, 540 (5th Cir 1969). See also Concrete Form Walls. Inc. . 
346 NLRB 831, 841 n.3 (2006) (Member Schaumber, dissenting in part) (notice- 



the respondent s -minima! acknowledgment of the obligations that have been 
imposed by the law, ... The employees are entitled to at least that much 
assurance that their organizational rights wili be respected in the future " 19 A 
notice reading will also ensure that the important information set forth in the 
notice is disseminated to all employees, including those who do not consul the 
employer's bulletin boards. A reading will also allow all employees to take in all 
of the notice, as opposed to hurriedly scanning the posting, under the scrutiny of 



In addition to ensuring that the notice's content reaches all the employees 
a personal reading places on the Board's notice K the imprimatur of the person 
most responsible'' and allows employees to see that the respondent and its 
officers are bound by the Act's requirements For example, where an employer 
discharged a union supporter or made threats of plant closure, hearing the 
Board s cease-and-desist language read will better serve to allay the employees' 
fear that union activity at work will be met with reprisal. Furthermore, where a 
high ranking manager personally committed some of the violations, hearing that 
manager read the notice, or seeing him present while it is read, will "dispel the 
atmosphere of intimidation he created' and best assure employees that their 
nghts Will be respected. 22 Finally, a notice- reading remedy is more effective at 
remedying violations during an organizing drive than a traditional notice posting 
because of its heightened psychological impact on employees; K [f]or an employer 
to stand before her assembled employees and orally read the notice can convey 
a sense of sincerity and commitment that no mere posting can achieve. "» 



reading remedy "gives teeth to other notice provisions" that the respondent must 
also announce). 

19 Federated Loqistics , 340 NLRB at 258 n.1 1 . See also United States Service 
fndustnes , 319 NLRB at 232 (reading allows employees to gain assurance from a 
high level employer representative that they view *as the personification of the 
Company" that an employer will respect their rights). 

*> Regions should specifically seek language in an Order that the notice shoufd 
be read to the widest possible audience. See, e.g., Vincent/Me tro Trucking LLC 
355 NLRB No.50, slip op. at 2 (2010). V 'rucxinq , LLC , 

* Loray Corp.. 184 NLRB 557. 558 (1970). 

mm^Sim^^ 312 NLRB 853 ' 853 {1993) ' enfd mem 55 R3d 

23 Teeter, Fair Notice: Assuring Victims of Unfair Labor Practices that their RinM* 
w.ll be Respected, 63 UMKC L Rev 1, 11 (Fall, 1994). q 



# • 



2, Access Remedies - Appropriate in cases where there is an 
adverse impact on employee/union communication 

The full exercise by employees of their Section 7 rights requires that 
employees be fully informed not only concerning those rights, but also 
concerning the advantages and disadvantages of selecting a particular labor 
organization, or any labor organization, as their bargaining representative. 
Where an employer unlawfully interferes with communications between 
employees, or between employees and a union, the impact of that interference 
requires a remedy that will ensure free and open communication. Allowing union 
access to the employer's bulletin boards and providing the union with the names 
and addresses of employees will restore employee/union communication and 
assist the employees in hearing the union's message without fear of retaliation, 24 
These access remedies assure the employees that they can learn about 
unionization and can contact union representatives in an atmosphere free of the 
restraint or coercion generated by an employer's violations » 



a. Access to bulletin boards 



An order requiring an employer to permit access to its bulletin boards will 
broaden the opportunity for employee/union communication. 26 Union access to 
bulletin boards permits employees to see, at the workplace, that open displays of 
union information are acceptable, and will better thaw the chilling impact of the 
violations than the bare recitation of rights in a standard notice posting. 27 Access 
to bulletin boards is the least intrusive of access remedies, and it "serves to 

24 Teamsters Local 115 v. NLRB 640 F.2d 392, 399 {D C. Cir. 1981). enfg. 242 
NLRB 1057 (1979). See also United States Service Industrie 319 NLRB at 
232, quoting United Dairy Farmers Cooperative Assn .. 242 NLRB 1026, 1029 
(1979), enfd. in relevant part 633 F.2d 1054 (3d Cir. 1980). 

^ iy';;- 332 NLRB (2000); United States Serv.ce Industry 

319 NLRB at 232. 

Where an employer customarily uses electronic means, such as an electronic 
bulletin board, e-mail, or intranet postings to communicate with employees. 
Regions should submit the case to the Division of Advice on whether to seek a 
remedy including union access to those electronic means of communication 
See J. Picini Flooring 356 NLRB No. 9 (2010) (electronic notice posting 
appropriate where employer regularly utilized electronic bulletin board to 
communicate with employees). 

27 Excel Case Ready. 334 NLRB at 5 (bulletin-board access remedy provides 
employees with "reassurance that they can learn about the benefits of union 
representation, and can enlist the aid of union representatives, if they desire to 





reduce the obstacles to free union-employee communication" that were created 
by the employer's coercive conduct, and reassures the employees that the union 
has a "legitimate role to play in their decision whether to seek union 
representation." 26 

b. Employee names and addresses 

A names-and-addresses remedy typically requires the employer to provide 
the union with an updated list of employees' names and addresses, for a longer 
and earlier time period than would be required under Excelsior Underwear . 2 ^ If 
an employer's unlawful conduct during an organizing campaign disrupts Section 
7 rights and election conditions, the union must restart its organizing campaign 
and employees will have reason to fear discussing unionization in the workplace 
because of the employer's past conduct. 30 "To neutralize the effect of the 
Respondent's face-to-face restraint and coercion, it is necessary that the 
employees have ready access to union organizers and other officials who can 
explain to them the Union's point of view with respect to organizational 
activities.* 31 The names-and- addresses remedy "attempts to level a playing field 
that has been tilted against the employees' organizational rights" by the 
employer's unfair labor practices and enables the union to contact all the 
employees outside the work environment free from management's watchful 



26 Blockbuster Pavilion . 331 NLRB at 1276. See also J. P. Stevens & Co. v. 
NLRB, 388 F.2d 896. 906 (2d Cir. 1967) (union access to bulletin boards 
appropriate to offset the company's use of bulletin boards in coercive campaign 
against the u nicn and to "dissipate the fear in the atmosphere within the 
Company's plants generated by its anti-union campaign"); John Singer. Inc. . 197 
NLRB 88. 90 (1972) (union access to bulletin boards necessary because 
additional forms of communication were needed to allow the union to reclaim 
allegiance lost as a result of the company's unlawful conduct). 

* Excelsior Underwear Inc. . 156 NLRB 1236 (1966). 

30 The Board has expressly rejected the argument that a names-and-addresses 
remedy is unnecessary because the union will obtain an Excelsior list of names 
and addresses in the event an election is scheduled. See. e.g., Federated 
Logistics, 340 NLRB at 256-258; Blockbuster Pavilion . 331 NLRB at 1275. 
Providing names and addresses shortly before the election, as with the Excelsior 
list, is insufficient. Rather, a remedial provision of names and addresses for a 
longer and earlier time period is designed to restore "the conditions that are a 
necessary prelude to a free and fair election." Blockbuster Pavilion . 331 NLRB at 
1275. 



* Hecks, Inc., 191 NLRB 886, 887 (1971), enfd. as amended 476 F.2d 546 
(D C, Cir. 1973). 
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eye,32 Thus, this remedy is necessary because H facilitates communication 
between the union and employees outside the employer's domain, and therefore, 
"insulated from discriminatory reprisal." 33 

III. Instruction* to Regions for Investigating and Litigating These Cases 

In addition to submitting 8(a)(3) nip-in-the-bud cases for 10(j) relief 
pursuant to Memorandum GC 10-07, Regions should seek a notice- reading 
remedy in all such cases and should consider seeking a notice-reading remedy 
where an employer has committed serious Section 8(a)(1) violations. Hallmark 
violations such as threats of discharge and plant closure, and promises or grants 
of benefits, and other serious violations such as solicitation of grievances, high- 
level or widely disseminated interrogations, and surveillance or impression of 
surveillance have a pronounced impact on employee free choice. A notice 
reading remedy will effectively assure employees that their rights will be 



When the employer's unfair labor practices interfere with communications 
between employees, or between employees and a union,* Regions should also 
seek union access to bulletin boards and employee names and addresses. 

Regions are authorized to plead these remedies in their Complaint. In 
addition, Regions should include in their recommendation regarding 10(j) relief 
whether they would seek on an interim basis the remedies included in their 
Complaint. A combination of these remedies, as part of our 10(j) relief will 
ensure that employees' Section 7 rights are adequately protected and that their 
ability to exercise free choice regarding unionization is promptly restored. 

If a Region determines that an employer's unfair labor practices have had 
such a severe impact on employee/union communication that bulletin board 
access and names and addresses are insufficient to permit a fair election, it 
should submit the case to the Division of Advice with a recommendation as to 
why additional remedies are warranted, including: granting a union access to 
nonwork areas during employees' nonwork time; giving a union notice of, and 
equal time and facilities for the union to respond to, any address made by the 
company regarding the issue of representation; and affording the union the right 
to deliver a speech to employees at an appropriate time prior to any Board 
election. These remedies may be warranted where an employer makes multiple 



32 Blockbuster Pavilion 331 NLRB at 1 275. 

»Jlat t275fUS ( citing J.P. Stevens & Co v. NLRB, 417 F.2d at 541. See also 
Excel Case Ready 334 NLRB at 5. 

34 See Jewish Home for the Elderly of Faired ttn.mfy 343 NLRB at 1069. 



unlawful captive audience speeches or where the employer is a recidivist and 
has shown a proclivity to violate the Act, * 

, nm ord , er to L secure a ^t'ce reading or any access remedies In Section 
10(j) and unfair labor practice proceedings, Regions need to articulate why they 

ZSt SS ST Regions shoufd be Prepared to argue that these remedies are 
needed both because of the impact on employee free choice inherent from the 
unfair labor practices themselves and. where available, the evidence that 
demonstrates that impact in a particular case. Thus, although the impact of 
these unfair labor practices on employee free choice may be inferred from the 
nature of the violations, Regions should also investigate for evidence to establish 
actual impact. The evidence that is currently collected during a 10(i) 'just and 
proper- investigation will typically demonstrate the effects of an employer's unfair 
labor practices on employee free choice. Such evidence will also, therefore 
bolster the need for these remedies by providing concrete evidence of impact 
upon employees. 



For cases where these remedies were concurrently granted, see e q 
Avondale Industries, 329 NLRB at 1068 (nonwork access, equal time and a 30 
minute pre-election speech ordered where employer committed 141 unfair labor 
?55 StFoJS , ^S 9 ,o V n 'i? f SCrjminator V discharges); Fieldcrest Cannnn , Inr 
318 NLRB at 473, 4SKM91 (nonwork access, equal time, and a 30 minute pre- 
election speech appropriate because managers gave numerous unlawful captive 
S); T f a * Super Foods, 303 NLRB 209, 209 (1991) (nonwork 
access, equal time, and a 30 minute pre-election speech ordered to "provide the 
for h°»ding a fourth election" after the employer "blatantly 

N rTt^ ™ L ^ th3t lt Vi ° Jated ACt); MonfortofCnlnmrin 298 
NLRB 73, 86 (1990), enfd. in rel. part, 965 F,2d 1538. 1548 (10th Cir. 1992} 
citing Monfort of Colorado, 284 NLRB 1429, 1429-1430, 1479(1987), enfd sub 
™ m Food & Commercial Workers v ni rr 852 F.2d 1 344 (D C Cir 1 988) 
(nonwork access, equal time, and a 30 minute pre-election speech appropriate 

int^H h 6 96 nu ™ ber r of inddents *at occurred, the many supervisors 
involved, the personal involvement of the employer president and the 
premeditated nature of the employer's violations demonstrated its prociivitv to 
V *to e /. Ct): S E Nich °'* 284 NLRB 556, 559-560 (1987) en'd n rel 
part, 862 F.2d 952, 960-963 (2d Cir. 1998), cert, denied, 4 9 6 U S 1 1u8 ( 989 
(nonwork access, equal time, and a 30 minute pre-election speech necessary 
where employer was a recidivist who 'continued to engage in an obdurate 
flouting of the Acr). For cases where only one of the remedies was granted 
^; e 9 ■ Unrted States Service Industries , 319 NLRB at 231 (union access to 

Z Rn,fr S T 9 emp, ° yeeS ' n ° nW0rk time necessar * bec ^ » was the 
third Board case documenting the employer's unlawful response to its 

f^nflw 0S " , r ? anizin9 e ? orts >: Pennant Foods Co . 352 NLRB 451, 472-473 
^uoa) (equa time remedy necessary for third rerun election because the 
employer violated formal settlement). 
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fn addition to articulating how the impact of the violations supports the 
need for these remedies. Regions should also articulate, based on the discussion 
above, how those remedies will remove the effects of the unlawful conduct and 
restore an atmosphere free of coercion where employees can exercise a free 
and informed choice. 

In summary, f believe that these remedies will further the important goal of 
ensuring employee freedom of choice with regard to unionization and restore the 
status quo where an employer has committed serious unfair labor practices in 
response to an organizing campaign. The Board and courts have recognized 
these remedies as important tools for restoring the right of employees to make a 
free and informed choice regarding unionization, and I am committed to seek 
them in fulfillment of my obligation to protect those rights under the Act. 




L.S. 



Interim Report on the §10<j) Initiative regarding Organizing Campaign Discharges 



The initiative, outlined in GC Memo 10-O7 (September 30, 2010), was launched to ensure that 
the Board obtains timely, meaningful remedies in so-called "nip-in-the-bud" cases - when, 
during a union organizing campaign at a workplace, employees are unlawfully discharged or 
subjected to other serious unfair labor practices designed to nip the protected activity in the bud 
before it bears fruit. The Memorandum sets out best practices for processing all the stages of 
such unfair labor practice cases so as to assure that the Agency promptly decides whether 
charges have merit and, in cases of unlawful discharge, the discharge is promptly remedied 
through settlement or §1CKj ) district court litigation in an attempt to quickly return the employee 
to work and negate the detrimental impact that the employer's conduct had on employees at that 
facility. 

Of the 157 nip-in-the-bud charges filed since the program began on October 1, 79 charges were 
resolved by January 31, i.e. 57 were found to be non-meritorious and 22 were found to have 
merit Of those charges having merit, 12 were fully resolved by January 31. The average case 
processing time from filing to resolution was 61 days. 

Since the initiative began, Regional Offices have submitted recommendations concerning 
whether to seek § 100 injunctive relief in 28 nip-in-the-bud cases, including 3 cases where the 
charge was riled after the initiative began. Of these 3 cases, one settled before ILB's decision, 
one settled after Board authorization and one was not considered to warrant seeking §100 
interim relief. The Agency has obtained settlements in 22 nip-in-the-bud cases, including cases 
where the charge was filed before October 1 , 2010 and a Region had submitted the matter to the 
Injunction Litigation Branch for § 1 0(j) authorization. As a result of these settlements, 42 
discharged employees were offered reinstatement, of whom 1 9 accepted the offers and 23 
waived reinstatement; and, in total, they received $354,978 in backpay. 

In addition, a district court ordered interim reinstatement of an additional two discriminatees. 



The tables below display case processing data for the first four months of the initiative October 
1,2010- January 1,2011: 

(A) Regional processing of nip in the bud charges filed in the first four months of the 
initiative 

(B) Injunction Litigation Branch processing of all nip in the bud §10(j) 
recommendations from Regional Offices (this table includes cases based on 
charges filed with Regional Offices before October I, in which the investigation 
was completed and the case submitted to the ILB on or after October I) 



A. Regional Processing of Nip- in -the- Bud Charges 
Filed 1 0/1/1 Q-1/31/U 



# charges filed - all 
allegations 


i " — 


7,348 
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filed 
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Pending 
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B. ILB Processing of Nip-in-the-Bud §10(j) Recommendations 
Submitted to ILB 10/1/10-1/31/11; Charges Filed Any Time before 1/31/11 



# cases submitted 






28 
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pending in ILB 
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OFFICE OF THE GENERAL COUNSEL 
MEMORANDUM GC 11- 04 January 12, 2011 

TO: All Regional Directors. Officers-irvCharge, 

and Resident Officers 

FROM: Lafe E. Solomon, Acting General Counsel 

SUBJECT: Revised Casehandling Instructions Regarding the Use of Default 

Language in Informal Settlement Agreements and Compliance Settlement 
Agreements 



The 2002 Best Practices Compliance Case Report, as set forth fn GC 
Memorandum 02-04, recommended that Regions include default language In informal 
settlement agreements when there te a substantial likelihood that the charged 
party/respondent will be unwilling or unable to fulfill Its settlement obligations. In OM 
05-96. "Casehandling Instructions Regarding Use Of Default Language in Settlement 
Agreements," dated September 16, 2005, revised default language was set forth to 
address some concerns raised by then Chairman Battista fn Great Northwest Builders, 
LLC, 344 NLRB 969(2005). 

uur experience is trtattne Board routinely nas enforced tnese provisions wnen 
ruling on motions for summary judgment filed by counsel for the General Counsel when 
there has been a breach of the settlement agreement, Operations-Management 
recently surveyed aH Regions about their use of default provisions in settlement 
agreements. This survey showed that five Regions routinery propose, and three of 
those Regions regularly insist upon. Inclusion of default language in all informal 
settlement agreements. With a settlement goal of 95%, these five Regions achieved 
settlement rates in FY 2009 of 96.9. 98.3, 95.6 , 96.5 and 93 percent respectively, and 
in FY 2010 of 100, 96,2, 94.2. 91 .6 and 95.1 percent respectively. These Regions also 
achieved litigation "win rates' in FY 2009 of 100, 75. 83.3. 90 and 93.3 percent 
respectively, compared to a national rate in FY 2009 of 89.9 percent and achieved 
litigation "win rates" in FY 2010 of 100. 100, 87.0, 87.5 and 100 percent respectively , 
compared to the national rate in FY 201 of 91 .4 percent These statistics demonstrate 
that the Regions' policy on including default language in settlement agreements does 
not adversely impact on either their settlement rates or the success they enjoy rn 
litigating cases they cannot settle. 

Based on this experience and the input from our Regional Directors, I have 
decided to expand the use of default language. There is a potential for considerable 
savings of resources and avoidance of delays in the event of a breach of the settlement 
agreement in requiring the inclusion of defauFt provisions in such agreements and 
enforcing such provisions in a summary proceed irxj in the event of a breach. 



2 



Accordingly, Regions are hereby Instructed to routinely include default language in all 
informal settlement agreements and aJJ compliance settlement agreements. 1 

Regional Office experience under outstanding GC guidelines demonstrates that 
default language is an effective and appropriate means to ensure that a charged 
party/respondent wiPf compty with the affirmative provisions of the settlement 
agreement Since the default language simpry requires a charged party/respondent to 
honor the commitments it made in the settlement agreement it is a reasonable 
requirement that ensures that the Agency wli not be required to litigate a settled issue. 
In many cases, the defautt language will have been agreed to by a charged 
party/respondent only after the Regional Office has expended government resources to 
prepare for an administrative hearing. Failure to abide by the terms of a settlement that 
does not contain default language would require that the government incur the expense 
of preparing again for the administrative hearing and delays the provision of remedial 
reftaf. Therefore, to avoid duplicative expenses and delay, it is especially appropriate to 
include summary default language in informal settlement agreements. 

With respect to compliance settlements, such agreements are usually concluded 
only after the entry of a Board Order or Court judgment. 2 At that stage of the 
proceeding, the arguments are even more compelling for default language in the 
settlement to avofd any further delays in the provision of remedial relief. 

Therefore, language such as that set forth below should be included In all 
settlement agreements to meet these concerns: 

The Charged Party/Respondent agrees that in case of non-compliance 
with any of the terms of this Setttement Agreement by the Charged 
Party/Respondent and after 14 days notice from the Regional Director of 
the National Labor Relations Board of such non-compliance without 
remedy by the Charged Party/Respondent, the Regional Director will 
[issue/reissue] the [complaint/compliance specification] previously issued 
on [date] in the instant casefs) Thereafter, the General Counsel may file 
a motion for summary judgment with the Board on the allegations of the 
[complaint/compliance specification]. The Charged Party/Respondent 
understands and agrees that the allegations of the aforementioned 
[complaint/compliance specification] will be deemed admitted and its 
Answer to such [complaint/com pi iance specification] will be considered 
withdrawn. The only issue that may be raised before the Board is whether 



1 Regions should alternatively consider utfllzing "confessions of judgment" fn cases involving 
backpay installment plana. See OM 09-68, "Confessions of Judgment," dated April 1 0. 2009, In 
addition. Regions are reminded that in any settlement providing for Installment payments, 
absent extraordinary circumstances, the Region should obtain some type of security from the 
respondent See Casehandling Manual (Part III) - Compfiance Proceedings, Section 1059212 

2 Regions are reminded of the outstanding directions regarding the consolidation, in appropriate 
circumstances, of compliance matters with the initial complaint See, e.g.. Casenandlina 
Manual (Part III)- Compliance Proceedings, Sections 10506.2(c). 10508 3 and 10646.3. 
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the Changed Party /Respondent defaulted on the terms of this Settlement 
Agreement The Board may then, without necessity of trial or any other 
proceeding, find all allegations of the [com plaint/compliance specification] 
to be true and make findings of fact and conclusions of law consistent with 
those allegations adverse to the Charged Party/Respondent, on all issues 
raised by the pleadings. The Board may then issue an order providing a 
full remedy for the violations found as is customary to remedy such 
violations. The parties further agree that the U.S. Court of Appeals 
Judgment may be entered enforcing the Board order ex parte. 

While in most cases the complaint wtfl have already issued, in situations 
where the complaint has not issued, the default language should provide that the 
Regional Director will issue complaint on aH allegations of the charge(s) in the 
instant case{a> that were found to have merit and list all the allegations and any 
specific remedial relief sought and should provide that by signing the settlement 
agreement the Charged Party/Respondent waives any right to fife an Answer. 

If the compliance specification has not issued in a compliance case, the 
default language should provide that the Regional Director will issue a 
compliance specification and list ail liquidated backpay or other remedial 
provisions and should provide that by signing the settlement agreement, the 
Charged Party/Respondent waives any right to file an Answer. 

Filing Motions for D efault Judgment 

When filing a motion seeking a default judgment with the Board, it is 
critically important that the Region should explicitly detail in its motion for default 
judgment the precise remedial relief that the Region wishes the Board to provide 
in its order. Similarly, In such a case, to obtain enforceable remedies it is 
equally important to consider this issue when drafting the language of the 
settlement agreement and to detail any remedial acts or requirements that 
respondent is expected to undertake or with which ft is expected to comply. 

If a Region is seeking a default judgment based on a charged 
party/respondent committing an unfair labor practice in violation of the cease and 
desist provisions of the settlement, the Region should issue a complaint on the 
new unfair labor practice and seek to consolidate this hearing with its motion to 
the Board for a default judgment.' If the Region prevails in showing that a new 
ULP was committed and that this violation breached the terms of the prior 
settlement agreement the Region would seek to have the Board issue a default 
judgment on the prior settlement as well as remedying the new unfair labor 
practice. 

3 When consolidating the Motion for Default Judgment with the hearing on the new unfair labor 

E5Sft2S£M?2 - T* 38 *** Jud Ge rule on this Motion. Rather, the Region should 
request that the Judge refer the Motion for Default Judgment to the Board when the Judoa 
issues a decision on the new alleged unfair labor practice. 



Revisions to the ULP and Compliance Casehandllng Manuals wfll be prepared to 
reflect the contents of this memorandum, ff you have any questions regarding this 
memorandum, please contact your Assistant General Counsel. 

LS. 

cc: NLRBU 
NLRBPA 

Release to the Public 
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OFFICE OF THE GENERAL COUNSEL 
Washington, DC 20570 
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February 14, 2011 



The Honorable Darrell E, Issa 
Chairman, Committee on Oversight 
and Government Reform 
House of Representatives 
2157 Rayburn House Office Building 
Washington, DC 20515-6143 



Dear Mr. Chairman: 

This is in response to your letter dated, January 25, 201 1, addressed to me, in 
which you asked several questions concerning the National Labor Relations Board's 
compliance with the Freedom of Information Act (FOIA), 

In response to your letter, I am attaching a CD that contains, in Microsoft Excel 
format, the following data that you requested for the past 5 years: (a) the name of the 
requester; (b) the date of the request; (c) a brief description of the documents or 
records sought by the request; (d) the tracking number (FOIA ID number) assigned to 
the request by the NLRB pursuant to Section 7 of the OPEN Government Act of 2007; 
(e) the date the request was closed (Response Sent); and (f) whether any records 
were provided in response to the request (i.e., Granted; Denied; Part Granted and 
Denied; Request Suspended; Withdrawn; or Referred). 

Please note that the description of the documents or records sought may contain 
information that would be exempt from disclosure pursuant to FOIA Exemptions 6. 7(C), 
and/or 7(D). Such information (i.e., personal confidential information, names of affiants, 
etc.) would be redacted when responding to a FOIA request because its disclosure 
could constitute an unwarranted invasion of privacy or reveal the existence of a 
confidential source. 

The NLRB does not have any FOIA requests that have been pending more than 
45 days. And within the past 5 years, the NLRB has not been ordered by a court to pay 
any attorneys' fees or other litigation costs incurred by a FOIA requester under 5 U.S.C. 
§ 552(a)(4) (E) or under any similar law or regulation, 



Re; 




FOIA 



The Honorable Darrell E, Issa 
Page Two 



Please do not hesitate to contact me if you have any additional questions or 
desire any additional information. 

iincerety. / 

Jacqueline A, Young 
'/Assistant General Coun 
' GC FOIA Officer 
Jacqueline ; Younq@nlrb.gov 
(202) 273-3825 
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January 25, 20 It 

Jacqueline A. Young 
Assistant General Counsel 
National Labor Relations Board 
Room 1 0612 
1099 1 4th Street, N.W. 
Washington, D.C 20570 

The Freedom of Information Act C'FOIA") is one of the most important tools for 
government transparency and accountability. In their mission to find waste, fraud and 
abuse, the oversight and investigative committees of Congress, including the Committee 
on Oversight and Government Reform (''Committee"), are often assisted by tips 
complaints, and briefings from media organizations, watchdog groups, and concerned 
citizens. These private-sector actors are often the first to become aware of federal 
inefficiency or malfeasance. FOIA allows them to scrutinize the activities of federal 
agencies. Without FOIA, they could not hold the government accountable, nor could 
they provide crucial assistance to Congressional oversight. President Obama recognized 
the importance of FOIA when he made it the subject of an executive memorandum on his 
second day in office. 1 

The Committee, as the principal oversight committee in the House of 
Representatives with broad oversight jurisdiction as set forth in House Rule X is very 
interested in ensuring that all federal agencies respond in a timely, substantive! and non- 
discriminatory manner to requests for information under FOIA. To enable the 
Committee to understand the impact of recent changes to FOIA procedures and to 
evaluate agencies' compliance with FOIA, please provide the following information, 
records, and explanations by February 15, 201 1 at 5:00 pm. 

I Provide your agency's FOIA log(s) for the f.ve years preceding the date of this 
letter, in Microsoft Excel or a similar format that allows sorting by column or information 
category, including at least the follow ing information: (a) the name of the requestor (b) 
the date ot the request; (c) a brief description of the documents or records sought by the 

to the request by your agency pursuant to 



The White House. Memorandum for the Heads of Executive Departments and Agencies, Jan. 2 1 >0OT 
uvwlabte at hrrp;; ^v.w|i,[ehou.^, W y. ;he press office Tr^^,Jn ^ mamnA ^ rmh F ' j" ' f 

ot a profound national commitment to ensuring :m open Gov eminent 1 '). 



Jacqueline A. Young 
January 24, 2011 
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Section 7 of the OPEN Government Act of 2007"; (e) the date the request was closed, if it 
is not still outstanding; (f) whether any records were provided in response to the request; 
and (g) any additional identification number or code assigned to the request by your 
agency for internal use. 

2, On each log provided in response to Request No. I, identify each FOIA request 
to your agency that was submitted more than 45 days prior to the date of this letter and to 
which your agency has not yet issued a complete and final response. 

3. For each FOIA request identified in response to Request No. 2, provide all 
communications between your agency and the requestor. 

4. Identify any federal judicial action in which your agency, within the five years 
preceding the date of this letter, has been ordered by the court to pay any attorneys' fees 
or other litigation costs incurred by a FOIA requestor under 5 U.S.C, § 552(a)(4)(E) or 
under any similar law or regulation. 

5, For each federal action identified in response to Request No, 4, provide a copy 
of the court order requiring your agency to pay attorney fees or other litigation costs. 

Please note that for purposes of responding to this request, the terms "records " 
"communications; 1 and "referring or relating" should be interpreted consistently with the 
attached Definitions of Terms. 

Thank you for your prompt attention to this matter. If you have any questions 
regarding this request, please contact Hudson Hollister or Tegan Millspaw with the 
Committee staff at (202) 225-5074. 




Chairman 



cc: Hon. Elijah Cummings, Ranking Member, Committee on Oversight and 
Government Reform 

David Ferriero, Archivist of the United States 

Miriam Nisbet, Director, National Archives, Office of Government Information 
Services 



Attachment 



: Pub. L No, 110-175. 



Definition of Terras 



I. The terra record means any written, recorded, or graphic matter of any nature 

ru^i^V?, h ° WreCOTde<J ' and whe '^ ^ginal or copy, including, 

but no lunued to, die followmg: memoranda, reports, expense reports, books 
manuals, instructions, hnancial reports, working papers, records notes, letters 
notices, confirmations, telegrams, receipts, appraisals, pamphlets, magazines 
papers prospectuses, interoffice and intra office communications electronic 

can rn^fnl T ^ **' n0,a " 0nS ° f my type °f conversation, telephone 
call meeting or other comraumcat.on, bulletins, printed matter, computer 
pnntouts, teletypes, invoices, transcripts, dianes, analyses, returns, summaries, 
mmutes, Wis, accounts, est.mates, projections, comparisons, messages 

^ SP ?1 enCe ' T SS rCleaSeS ' drCUlarS - financiaJ *uemen* reviets,' opinions 
S K T and , lnves,, ®«'<™. questionnaires and surveys, and work sheets 
(and all drafts, prelimmary versions, alterations, modifications, revisions 

SceTfherorofTT * We " »>' a " act ™ <* 

appendices thereto) and graphic or oral records or representations of any kind 

including without limitation, photographs, charts, graphs, ra.crofiche. microfilm 

v deotape, recordings and motion pictures), and electronic, mechanical and 

electnc records or representations of any kind (including, without lim.t'ation 

tapes cassettes, disks, and recordings) and other written, printed, typed, or other 

graphic or recorded matter of any kind or nature, however produced or 

reproduced and whether preserved in writing, film, tape, disk, videotape or 

otherwise. A record bearing any notation not a part of the original text is to be 

^^^^-^^■^^ 

2. The term "communication" means each manner or means of disclosure or 
exchange of mtormation, regardless of means utilized, whether oral electronic bv 
document or otherwise, and whether face-.o-face, in a meeting, by tdepW * 
mail, telexes, discussions, releases, personal delivery, or otherwise 

3. The terms "referring or relating," with respect to any given subject means 
anything that constitutes, contains, embodies, reflee^identitfi s"fers to 
deals with or .s in any manner whatsoever pertinent to that subject 



